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Military Searches and Seizures 


Professor Murl A. Larkin* 
Professor Joe H. Munster, Jr.* 


Note: This article is a portion of Chapter IX ef the second 
edition of the book, Military Evidence, by the same authors, 
which will be published in the near future by Bobbs-Merrill 
Company, Inc., Indianapolis, Indiana. The manuscript 
published here reflects decisional law current through 1975 and 
does not reflect subsequent decisional law which will be 
included in the forthcoming edition of the book, Military 
Evidence. 


A. THE “EXCLUSIONARY RULE” 


THE FOURTH AMENDMENT to the Constitution of the United 
States guarantees to the people fundamental rights respecting unreasuna- 
ble searches and seizures and searches and seizures conducted pursuant 
to a warrant. It reads as follows: 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable search and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized. ! 


It is to be noted that the amendment does not contain any command as 
to the disposition or use of information or items seized in violation of its 
provisions, but the United States Supreme Court has held, following a 
rather protracted development of the subject,? that “all evidence obtained 
by searches and seizures in violation of the Constitution is, by that same 
authority, inadmissible. . . .”* This is popularly known as the “exclusion- 
ary rule” of the fourth amendment,‘ and is clearly applicable in military 
courts-martial> according to servicemen no less stringent standards than 
protect the same personal rights in federal cases. The military may, of 
course, prescribe more stringent standards than enforced in federal 
courts. 7 

The Manual for Courts-Martial, in paragraph 152, sets forth a relatively 
brief, encapsulated statement of the exclusionary rule and its exceptions 
which are to be applied in military courts-martial.* The statement uses 
the terms “unlawful” and “lawful” in categorizing searches, which usage 
is generally parallel to the Amendment term “unreasonable,” or its 
opposite, used with respect to searches and seizures.® Thus, the Manual 
clearly recognizes the applicability of the federal exclusionary rule to 
military courts-martial. As a matter of fact, there is evidence that the 
Manual paragraph was intended as nothing more or less and a statement 


1 








FALL 1976 @ Military Searches and Seizures 


of the existing rules which were well established by federal decisions at 
the time the paragraph was drafted.!° In the following discussion of the 
exclusionary rule as applied to military courts-martial, significant attention 
will therefore be given federal decisions to fill in gaps and to clarify 
aspects of the rule which have not been definitively ruled upon by the 


United States Court of Military Appeals and subordinate military 
tribunals. 


B. DIMENSIONS OF THE EXCLUSIONARY RULE 


Three characteristics of the rule are reasonably common to all searches 
and seizures and are therefore appropriate for preliminary discussion. 

1. The status or employment of the person or persons making the 
search or seizure. The Manual in three different illustrations of unlawful 
searches indicates that such searches are unlawful only if the search was 
“conducted, instigated, or participated in by an official or agent of the 
United States, or any State thereof or political subdivision of either, who 
was acting in a Governmental capacity.”!! This limitation to the 
exclusionary rule is based upon a similar limitation applied in federal 
courts,!? and has its origin in the circumstances that the fourth 
amendment constitutes a limitation on governmental activity, not the 
activity of private persons. !* 

Under the Manual rule, as well as current decisional authority, 
evidence is inadmissible in a court-martial if obtained as the result of an 
otherwise unlawful search provided it was (1) conducted by a domestic 
governmental official or agent in the performance of law enforcement or 
related duty,'4 (2) conducted by an individual other than a domestic 
governmental official or agent but on behalf of, jointly with, or at the 
instigation of such an official or agent functioning in his law enforcement 
or related duty,!5 (3) conducted by an individual other than a domestic 
governmental official or agent but with the participation to any recogniz- 
able extent by one or more of such officials or agents functioning in their 
law enforcement or related duty,?® or conducted by a foreign governmen- 
tal official or agent in the performance of law enforcement or related 
duties either with or without the joinder or participation of domestic 
governmental officials or agents.!7 Conversely, evidence will not be held 
inadmissible in a court-martial even if it was obtained as the result of an 
otherwise unlawful search if it was (1) conducted solely and exclusively by 
a private individual with no domestic governmental connection or 
purpose, !® or (2) was conducted by a domestic governmental official or 
agent acting in a purely individual capacity or acting in other than a law 
enforcement or related capacity. !% 

2. The standing of the accused to complain of the unlawful search or 
seizure. The Manual indicates that the accused will have standing to 
object to the admission of evidence if it was (1) obtained as the result of 
an unlawful search of the person or property of the accused; (2) obtained 
as a result of an unlawful search of another’s premises on which the 
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accused was legitimately present; or (3) obtained as the result of a seizure 
or examination of property of the accused based upon an unlawful search 
of anyone’s property, unless the presence of the property of the accused 
was due to trespass, whether or not the accused was present.?° These 
examples are, to say the least, unclear. Also, they are of doubtful 
accuracy in the light of current decisional law. At present, decisional law 
supports standing by the accused at least in the following situations: 


(1) when an unlawful search has been conducted of his person or 
property within his immediate possession; 2! 


(2) when an unlawful search has been conducted of a locality (such as a 
house, apartment, office or shop) or a vehicle, concerning which the 
accused at the time had an interest at least that of a mere invitee lawfully 
at the place searched; ?? 


(3) when an unlawful search has been conducted at a locality or a 
vehicle, and the accused at the time had an actual and reasonable 


expectation of privacy, that is, freedom from government intrusion, in 
such place; ?* 


(4) when an unlawful search has been conducted of a locality or a 
vehicle and an oral statement or statements were seized, and the accused 
was either the owner of the locality or vehicle or it was his oral 
statements that were seized; *4 

(5) when an unlawful search has been conducted with respect to 
personal property of the accused not in his immediate possession but 
concerning which he at the time had an actual and reasonable expectation 


of privacy, that is, freedom from government intrusion, in such prop- 
erty. 25 


3. The nature of the action which produced information as being or not 
being a search or seizure. The Manual does not discuss or define what 
constitutes a search or a seizure other than to suggest that administrative 
inspections or inventories conducted in accordance with law, regulation or 
custom are not controlled by all the rules.2® The term “search” ordinarily 
implies a quest by an officer of the law and this in turn implies some sort 
of force, actual or constructive, much or little.27 It may cover such minor 
intrusions as patting down the outer clothing of the accused in an attempt 
to locate weapons.?® and such unobtrusive actions as electronically 
monitoring conversations without the knowledge of the speakers,?® but it 
does not include the observation of that which is open and patent to a 
person under normal circumstances.*° It does include certain administra- 
tive “inspections”*! and inventories of possessions in the hands of law 
enforcement authorities.22 The term “seizure” includes the taking 
possession of any tangible item, the temporary detention of an individual, 
and the preservation by recording of any oral statement.** On the other 
hand, merely hearing words spoken when the speaker has directed the 
words toward or knowingly made them in the presence of the hearer, will 
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not constitute a seizure protected by the fourth amendment.*4 These 
concepts are so intimately interwoven with the rules governing whether a 
search or seizure is unlawful, however, that they must be considered in 
connection with such other rules, which are discussed hereafter. 


C. SEARCHES WHICH ARE Not UNLAWFUL 


A properly authorized and conducted search under the second clause of 
the fourth amendment, which deals with the issuance of search 
warrants, ** is, of course, lawful. In other situations, the test of lawfulness 
is the reasonableness of the search, the determination of which involves a 
balancing of the need to search against the invasion which the search 
entails.°® This requirement of balancing renders the formulation of 
specific rules difficult if not impossible. Nevertheless, certain sets of 
circumstances have been recognized both in federal law and military law 
as generally sufficient to render a search reasonable and therefore 
lawful.*7 The following listing covers not only a search pursuant to a 
warrant but the most frequently recurring sets of circumstances wherein 
searches have been held reasonable. 

1. A search conducted in accordance with the authority granted by a 
lawful search warrant is lawful.3* The search warrant must have been 
issued by a neutral and detached official acting in at least a quasi-judicial 
capacity,*® must have been issued only upon a showing of appropriate 
probable cause*® supported by oath or affirmation,*! must particularly 
describe the place to be searched* and the things to be seized, and in 
some situations must place other definite limitations on the conduct of the 
search.*4 The search pursuant to the warrant must not exceed the 
authority granted, either expressly or by implication,“® and must be 
accomplished within the time prescribed.** Although not essential to the 
lawfulness of the search, a return must be made on the warrant.4? 
Respecting the showing of probable cause mentioned above, the showing 
must be sufficient to demonstrate to a reasonably prudent man that it is 
more probable than not** that an offense has been or is being committed 
and that seizable items will be found at the place to be searched. * 

With respect to premises which are within the confines of a military 
reservation, it would appear that the search warrant would ordinarily be 
issued by federal authorities.5° If, however, the premises to be searched 
are not located within a military reservation but are within the United 
States, its territories, commonwealths or possessions, the search warrant 
would be issued by either federal or state authorities, as appropriate. *! 
Concerning premises located in a foreign country, and not within a 
military enclave, federal and state authorities have no power to issue 
search warrants, so that the foreign equivalent of a search warrant would 
under such circumstances ordinarily be issued in conformity with foreign 
law.5? Inasmuch as the requirements of due process of the fourteenth 
amendment to the Constitution as enforced against the states of the 


4 


ae ae ee 


a | ee 


SS oo 


— Ww 


— ee EOS 


= 


OD — me ete OD 


JAG Journal © XXIX 


United States includes the provisions of the fourth amendment to the 
Constitution, a search warrant issued either by federal or state authorities 
must conform to the constitutional standards of lawful searches under that 
amendment. ** A search warrant issued by foreign authorities in conform- 
ity with foreign law will be considered reasonable only if it fully conforms 
to the standards of lawful searches under the fourth amendment. ™* 


Relatively few military decisions deal with the issuance of search 
warrants by civilian authorities and the conduct of searches pursuant 
thereto, primarily because of the recognition in military law of the 
reasonableness of a search conducted pursuant to a military commander’s 
properly granted authority. => 


2. A search conducted as an incident of lawfully apprehending a person 
is lawful if it does not extend beyond a search of his person, of the 
clothing he is wearing, and of property which, at the time of apprehen- 
sion, is in his immediate possession or control, or of an area from within 
which he might gain possession of weapons or destructible evidence. 5* A 
search is incident to an apprehension when it is made contemporaneous 
with or subsequent to the apprehension which is independently motivated, 
and is itself motivated by the purpose of continuing the physical custody 
of the accused.5”7 An apprehension is lawful when made by a person 
authorized to apprehend pursuant to a duly issued warrant®® or upon 
reasonable belief that an offense has been committed and that the person 
apprehended committed it.5® The search made incident to apprehension 
may be for the purpose of discovering and seizing any weapons or other 
instruments which the person apprehended might seek to use in order to 
resist arrest or effect an escape,®° and any evidence of the crime, 
inciuding instrumentalities and means by which the crime was committed, 
fruits of the crime, or items the possession of which is itself criminal.® If 
the apprehension is a sham or pretext to enable the official to further 
connect the accused with an offense, a search incident thereto may not 
be lawful, ® or if the time or place of the apprehension is unnecessarily 
and in bad faith arranged so as to authorize the search of an area not 
normally within the reach of the accused, the search of that area may not 
be lawful.®* The area from within witich the accused might gain 
possession of weapons or destructible evidence at the time of his 
apprehension may be searched even after immobilization of the ac- 
cused. ® The accused need not be warned of his rights against self- 
incrimination before a search incident to a lawful apprehension may be 
made. ® 


Respecting the reasonable belief required for a non-warrant apprehen- 
sion mentioned above, the information relied upon must not, of course, 
have itself been obtained in violation of a constitutional right of the 
accused. ® Also, the information supporting a determination of probable 
cause must be sufficient to convince a reasonably prudent man that the 
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commission of the offense and the identity of the person apprehended as 
the one who committed it are more probable than not.®7 If the 
information is based to any extent upon the report of an informant, the 
official making the apprehension must take reasonable steps to ascertain 
that the informant himself and his information are reliable. ® 


If the search incident to apprehension involves an intrusion into the 
body of the person being searched, as by taking a sample of his blood for 
chemical analysis, the search will be lawful only when there is a clear 
indication that evidence of crime will be found, there is reason to believe 
that delay will threaten the destruction of the evidence, and the method of 
conducting the search is reasonable.®® Any gross or brutal maltreatment 
of the accused in connection with the search will be unreasonable. 7° 


3. A search incident to a lawful hot pursuit of a person, including, 
when so incident, a search reasonably necessary to prevent his resistance 
or escape is lawful.7! The pursuit of a person must, of course, be based 
upon probable cause to apprehend, and must be “hot” in that the law 
enforcement official must have immediately commenced the pursuit upon 
receiving the information supporting probable cause and the time between 
the flight of the person and the pursuit by the law enforcement official 
must have been relatively brief.7* If the person in flight entered a house 
or other enclosure and the law enforcement official was informed of such 
entry or otherwise had reasonable cause to believe such entry occurred, 
such official may enter that enclosure to search for that person. 74 
Further, if the law enforcement official was informed or had reasonable 
cause to believe that the person in flight had been armed, the official 
may, at the same time as he is searching for the person, search for 
weapons or instruments that might be used against the official or to aid 
the person in effecting an escape.7> The search for the person and for 
weapons or instruments may extend to all parts of the house or enclosure 
where such person or items might reasonably be found. 7® 


4. A search of open fields or woodlands, with or without the consent of 
the owner or tenant is lawful.77 This type of search was first held lawful 
in Hester v. United States, 265 U.S. 57, 44 S.Ct. 445, 68 L.ed. 898 (1924), 
but has been restricted somewhat by cases to the effect that the 
immediate vicinity of a dwelling, i.e., the curtilage, is not open to 
unrestricted search.78 The current law in this respect would appear to be 
that expressed in Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 
L.ed. 2d 576 (1967), that only those areas respecting which a person has 
exhibited an actual, subjective expectation of privacy, which expectation 
is reasonable, are, unlike fields,”? protected against unreasonable searches 
and seizures in the absence of a search warrant. In other words, there 
can be no reasonable expectation of privacy in open fields or woodlands.” 


5. A search under circumstances demanding immediate action to 
prevent the removal or disposal of property believed on reasonable 
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grounds to be criminal goods is lawful. ®! This rule has three requisites: (1) 
that reasonable grounds exist to support a belief that criminal goods, that 
is, contraband, fruits of a crime, or instrumentalities of a crime, are 
involved, 8? (2) that reasonable grounds exist to support a belief that such 
criminal goods are in a certain place or involved in certain circumstan- 
ces, 8° and (3) that an exigency exists in that immediate action is required 
to prevent the removal or disposal of such criminal goods in that place or 
involved in those circumstances. ** ‘Reasonable grounds” here are 
equivalent to “probable cause” required in other contexts in that the 
information possessed by the official must be sufficient to convince a 
reasonably prudent man that it is more probable than not that the goods 
involved are criminal goods and that they are in a certain location or 
involved in certain circumstances.® If the information is based to any 
extent upon the report of an informant, the official making the search 
must take reasonable steps to ascertain that the informant himself and his 
information are reliable. 


The most common instance of this type of search is a search of an 
automobile or other highly mobile vehicle when the official has received 
information that criminal goods are probably concealed and being illegally 
transported in that vehicle, and danger exists that the vehicle will be 
moved out of the locality or jurisdiction if immediate action to search is 
not undertaken.®? Under such circumstances, the vehicle need not be 
searched at the place where it was found but may if circumstances 
warrant be temporarily seized and moved to a more suitable location for 
conducting the search. 8* However, if the vehicle is rendered immobile, as 
where it is itself impounded as evidence or awaiting forfeiture proceed- 


ings, this type of search will no longer be lawful in the absence of consent 
or a warrant. ®® 


6. A search of one’s person with his freely given consent, or of property 
with the freely given consent of a person entitled in the situation involved 
to waive the right to immunity from an unreasonable search, such as an 
owner, bailee, tenant, or occupant as the case may be under the 
circumstances is lawful.% Freely given consent in these situations is 
consent that is in fact voluntarily given, and not the result of duress or 
coercion, express or implied, physical or psychological.®! Whether 
consent was actually given, and if so, its voluntariness, are questions of 
fact to be determined from the totality of all the circumstances relevant 
thereto. ? Although the knowledge of the person involved that he or she 
had the right to refuse consent to search is a factor to be taken into 
account in determining voluntariness, there is no requirement that such 
knowledge be demonstrated as a prerequisite to establishing voluntary 
consent, such as by a showing that the person involved was informed of 
such right prior to the time the consent was given.® Of course, mere 
acquiescence by peacefully submitting to the demands of a person having 
the color of office is not a voluntary consent,® nor is mere acquiescence 
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to a claim of lawful authority. ®° On the other hand, accurate advice to the 
person as to what will happen if consent is not given, such as that efforts 
will be immediately undertaken to obtain a search warrant or search 
authority, will not vitiate an otherwise freely given consent.® Assuming a 
valid consent, law enforcement officials may not exceed the physical 
bounds of the area to which the consent was granted.®’ Consent, even 
though voluntarily given, may be withdrawn even while the search is in 
progress. % 


Consent to a search of premises, an enclosure, or personal property 
must ordinarily be given by the person, or one of the persons, who is 
entitled under the circumstances to waive the right to immunity from an 
unreasonable search.®? Thus, a wife who enjoys joint occupancy or 
custody of property with her husband may consent to a search of such 
property, and a search pursuant to such consent freely given will be valid 
even as to her husband ™ and consent by a person who is a joint user of 
property, such as a duffel bag, if freely given, will validate a search of 
such bag as to its owner. Similarly, when property such as clothing is 
delivered to a bailee, freely given consent by such bailee to a search of 
such property may, depending upon the nature of the bailment, be 
effective as to its owner.!°2 On the other hand, consent by a hotel 
proprietor to search a room of the hotel rented to a guest will ordinarily 
not validate such search as to the guest since the latter did not expressly 
or impliedly consent to the exercise of that authority. Although the 
several cases in this area of “third party consent” have variously relied 
upon common authority which derives from common ownership, occu- 
pancy or custody,!®* or upon knowing assumption of risk by the person 
against whom evidence resultant of the search is sought to be used, !% 
possibly the best test would be that of Katz v. United States! that to be 
effective voluntary consent must be given by the person who has an 
actual and reasonable expectation of privacy in the property involved, but 
that such expectation may not be actual or reasonable in cases of joint 
use or occupancy or assumption of risk. 17 


Voluntary consent to search specific property may be validly given in 
return for certain privileges or as an obligation of employment. 18 


7. A search of certain persons or property which has been authorized 
upon probable cause by a commanding officer, an officer in charge, or his 
delegatee for such purpose, provided the commanding officer or officer in 
charge at the time had control over the place where the property or 
person searched was situated or found or, if that place was not under 
military control, had control over. persons subject to military law or the 
law of war in that place is lawful. !®® Searches of this nature may include 
(1) a search of property owned, used, or occupied by, or in the possession 
of, a person subject to military law or the law of war, the property being 
situated in a military installation, encampment, or vessel or some other 
place under military control or situated in occupied territory or a foreign 
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country, 11° (2) a search of the person of anyone subject to military law or 
the law of war who is found in such place, territory or country,! and (3) 
a search of military property of the United States, or of property of 
nonappropriated fund activities of an armed force of the United States. !!2 
The designation of an officer as an officer in charge is used principally in 
the Navy and Coast Guard and refers to an officer exercising most of the 
attributes of command. !!* The commanding officer having control over a 
place or persons may delegate to persons of his command, or made 
available to him,!!* the general authority to order searches upon probable 
cause, and a search ordered by virtue of any such delegation is to be 
considered as having been authorized by the commanding officer.™5> Any 
such delegation should be made to an impartial person.!!® The person 


who orders a search need not himself make or be present at the 
search, !17 


Although the authorization for a search given by a commanding officer 
is not equivalent to a search warrant issued pursuant to the fourth 
amendment, !?8 the commanding officer stands in the same relation vis-a- 
vis the person who will conduct the search and the accused as the federal 
magistrate who issues a warrant.!!9 Thus, the authorization must, as must 
a search warrant, particularly describe the place to be searched and the 
persons or things to be seized.!2° Although it is preferable that the 
authorization be reduced to writing and signed by the commanding 
officer, it may be transmitted by any reasonable means, including the 
telephone. 21 The authorization must, however, be unequivocal and 


clear.!22 It may not constitute a ratification of a search already 
conducted. !2% 


The authorization of a search must be based upon a personal, neutral 
and detached evaluation by the commanding officer, officer in charge or 
his delegatee of the showing of probable cause presented or otherwise 
known to him at the time of its issuance.!24 The showing need not, as is 
required for search warrants, be information presented under oath or 
affirmation, !25 but it must be information that is not tainted by a prior 
illegality.!2° It must be information such as will justify a reasonably 
prudent man in concluding that it is more probable than not that a crime 
has been committed and that seizable items relevant to that crime will be 
found at the place or on the person to be searched. !27 In this connection, 
if the information is based exclusively upon first-hand observations or | 
experiences of the person who presents it to the authorizing officer, the 
questions which require decisions by the authorizing officer are the 
sufficiency of the facts so related to justify the search and the credibility 
of the person presenting the information. !2* If, however, the information 
is based in full or in part upon reports of a third person or persons which 
were related to the person who presents the information to the authorizing 
officer, 129 the authorizing officer must additionally resolve the questions of 
the credibility of the third persons, and information bearing on that 
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question must be presented to or otherwise known by the authorizing 
officer, and the reliability of the facts related by the third persons, such 
as whether they were based upon first-hand knowledge or other means of 
acquisition, and information bearing on that question must be presented 
to or otherwise known by the authorizing officer. !°° Information bearing 
on these questions may, in certain circumstances, consist of other known 
or observed facts which corroborate the report of the third persen or 
persons. 141 

The person authorized to conduct the search by a commanding officer, 
officer in charge, or his delegatee, must not exceed the scope of the 
authorization as to the place or person to be searched and as to actions 
reasonably calculated to locate the items authorized to be seized. 1°? For a 
discussion of what items may lawfully be seized, see section D, infra. 


8. An administrative inspection or inventory, conducted as a part of a 
regulatory scheme, or for security, health, welfare, safekeeping, or other 
valid purposes, and not for the purpose of discovering evidence to 
implicate a particular individual or group of individuals in criminal 
conduct, is lawful if ordered and conducted reasonably to effectuate its 
purposes. !*% Since the purpose of such an inspection or inventory is not 
to discover evidence of a crime, the limitations respecting items that may 
be the subject of a search without consent do not apply, !*4 but if 
evidence of a crime is observed during a lawful inspection or inventory, it 
may be seized and used in evidence in a criminal proceeding. !*5> On the 
other hand, an administrative inspection or inventory may not be used as 
a subterfuge to conduct a search that would otherwise be illegal, °° nor 
may the scope of an authorized inspection be extended after it has 


commenced for the purpose of discovering evidence relating to a 
crime. 147 


9. A search of persons, vessels and vehicles at the external boundary of 
the United States, or the functional equivalent thereof, such as an inland 
port of entry, for customs, immigrations or security purposes, is lawful 
even if based upon mere suspicion or totally unsupported. ?** Stops of 
vessels and vehicles at a reasonable distance from the external bound- 
ary!89 for such purposes are lawful only if the officers are aware of 
specific articulable facts, together with rational inferences from those 
facts, that reasonably warrant suspicion that the vessels or vehicles 
contain illegally imported goods or aliens who illegally entered. 14° 
Searches of vessels and vehicles at some distance from the external 
boundary and its functional equivalents for such purposes by roving 
patrols or at checkpoints are lawful only if supported by consent or 
probable cause. !4! The search of a person at an external boundary or 
functional equivalent which involves requiring the person to remove his or 
her clothes or to submit to an inspection of his or her body cavities must 
be supported by something more than a mere suspicion that the person 
has illegally imported goods on his or her person. 14 
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10. A search of the person and of property in the immediate possession 
of an individual reporting to or returning to a place of confinement or 
restricted barracks as an inmate,!** for the purpose of preventing 
introduction into the facility of articles that might be destructive or 
harmful to the security and discipline of the facility,'“* and even if no 
reason exists to believe that the person at the time has possession of such 
articles,145 is lawful. In such a case, there could be no reasonable 
expectation by the person involved that he would not be subject to such a 
search. 146 

11. A frisk of a person, i.e., the patting down of his outer garments, in 
an attempt to discover weapons is lawful if the officer concerned has 
information!47 which leads him reasonably to conclude that criminal 
activity may be afoot and the person he has temporarily detained for 
questions or other lawful investigation!*® may be armed and presently 
dangerous. !49 

12. A search of the scene of a probable crime, including the entire 
premises, when the law enforcement officials have come to the scene or 
entered the premises for an emergency purpose, other than. criminal 
investigation, 5° and have learned of the probable crime while on the 


scene or within the premises, is lawful even after the emergency has 
terminated. 154 


In addition to the frequently recurring sets of circumstances set out 
above wherein searches have been held reasonable, other sets of 
circumstances may also meet the test of reasonableness but are not listed 


because of their relative infrequency, particularly in the military set- 
ting. 152 


D. SEIZURES WHICH ARE Not UNLAWFUL 


Previous discussion has considered principally what constitutes a lawful 
search. Although the lawfulness of the search may affect the lawfulness of 
what is seized during the search, various other rules also affect the 
lawfulness of what may be seized. 15% 

Initially, of course, if the search was unlawful, either totally or in its 
permissible scope,'54 items seized during such unlawfulness will be 
considered unlawfully seized and therefore inadmissible against the 
accused. !55 If, however, the search is fully lawful, the items for which the 
search was properly conducted when found may be lawfully seized, 1*® 
and to the extent that the plain view doctrine applies, other items may be 
seized provided they are in one or more of the following categories: 
instrumentalities or fruits of crime, things which might be used to resist 
apprehension or to escape, property the possession of which is itself a 
crime, or evidence which there is reason to believe will otherwise aid in a 
particular apprehension or conviction. 57 The plain view doctrine renders 
a seizure of an item lawful when the following three limitations are met: 
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(1) the initial intrusion by the law enforcement officials which bring them 
into the plain view of the item must have been otherwise legitimate, * or 
there must have been no intrusion at all;15° (2) there must have been 
testimony of the senses without further exploration that the item was 
evidence or otherwise seizable,?®° and (3) the discovery of the item must 
have been inadvertent and unanticipated. !© 

If the seizure was not to obtain evidence of guilt of criminal conduct 
but merely to return to official control property of the Government, and if 
such seizure was accomplished by reasonable methods, it will ordinarily 
be held lawful. 162 

The apprehension or temporary detention of a person is equivalent to a 
seizure of that person and will be lawful only if fully justified by the 
circumstances. Respecting an apprehension, it ordinarily must be based 
upon a warrant or upon probable cause.'®* A temporary detention of a 
person by a law enforcement official will ordinarily be lawful only if the 
official at the time has a reasonable basis for suspecting that criminal 
activities by the person are underway or imminent. 164 


E. EvIDENCE DERIVATIVE FROM UNLAWFUL SEARCHES AND SEIZURES 


Not only is evidence which was directly obtained as the result of an 
unlawful search or seizure inadmissible upon proper objection, but 
evidence which was obtained through exploitation of that illegality is 
likewise inadmissible. !® However, if evidence was obtained sufficiently 
distinguishable from the information secured as the result of the unlawful 
search or seizure, so as to be purged of taint of such illegality, and it is 
not otherwise objectionable, it will be admissible. 1° This rule has become 
known as the “fruit of the poisoned tree’ doctrine, and is based upon the 
decision of the U.S. Supreme Court in the case of Silverthorne Lumber 
Company v. United States, *" where the rule was stated as follows: 


The essence of a provision forbidding the acquisition of evidence in a certain way is 
that not merely evidence so acquired shall not be used before the court but that it 
shall not be used at all. Of course this does not mean that facts thus obtained become 
sacred and inaccessible. If knowledge of them is gained from an independent source 
that may be proved like any others, but the knowledge gained by the Government’s 
own wrong cannot be used. . . . 188 


An example of evidence which is derivative of an unlawful search and 
seizure is given in the Manual: “if a search is unlawful because 
conducted without probable cause and a second search is conducted 
based on information supplying probable cause discovered during the first 
search, evidence obtained by the second search is inadmissible against an 
accused entitled to object to the evidence even if the second search would 
otherwise be lawful.” !®® On the other hand, if the information discovered 
during the first search was obtained after the same information had been 
lawfully discovered as the result of independent investigation, so that the 
information so independently obtained could not be said to have been 
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resultant of exploitation of the unlawful search, such information could 
supply the probable cause for the second search which would then not be 
unlawful. !7° In this connection, evidence is not considered as having been 
obtained as a result of the illegal acts merely because it would not have 
come to light but for those acts. 17! 

The fruit of the poisoned tree doctrine is discussed more completely in 
Section 9.4, Munster and Larkin, Military Evidence, Second Edition, 
Bobbs-Merrill Co., Inc., Indianapolis. 


F. BURDEN OF PROOF OF LAWFULNESS OF A SEARCH OR SEIZURE 


When the accused interposes an objection to evidence obtained as the 
result of a search or seizure on the ground that such search or seizure or 
both were unlawful, the burden is placed on the Government to show, as 
an interlocutory matter, that the search or seizure or both were 
lawful.' If, however, the justification for using evidence obtained as 
the result of a search or seizure is that there was a freely given consent to 
the search, that consent must be shown, as an interlocutory matter, by 
clear and positive evidence.’ With respect to whether or not certain 
evidence was obtained through exploitation of information obtained as the 
result of an unlawful search or seizure, or from a source sufficiently 
independent as to be purged of that taint, the burden is also placed upon 
the Government to show, as an interlocutory matter, affirmatively the 
absence of such taint.!"* 


G. ADMISSIBILITY OF EVIDENCE OBTAINED AS RESULT OF UNLAWFUL 
SEARCH OR SEIZURE TO IMPEACH ACCUSED 


If the accused testifies in his defense and his testimony goes beyond a 
denial of the elements of the charges against him, as where he testifies on 
direct examination that he has never committed an offense of the kind in 
question,'” contradicting evidence as to such testimony which was 
obtained as a result of an unlawful search or seizure may be introduced in 
rebuttal or to impeach, even if that evidence would otherwise be 
inadmissible against the accused because of the unlawful search. '® 


H. WAIVERS 


Inasmuch as the rule of exclusion of evidence obtained as the result of 
an illegal search or seizure is in no way based upon the unreliability of 
such evidence, but is instead calculated to protect a personal right which 
may be waived, the mere failure of the accused who is represented by 
qualified counsel to object during the trial to the admission of such 
evidence on the ground that it was obtained as the result of an illegal 
search or seizure, or the taking of other action inconsistent with objection 
to such evidence, will ordinarily constitute a waiver of the right to assert 
any error relating to that ground on appeal.'”” However, if the error in 
the admission of the evidence may have resulted in a substantial 
miscarriage of justice, or if the accused was represented by palpably 
inexperienced counsel, waiver will ordinarily not be applied.'™ 
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For an outline of the history of the fourth amendment to the Constitution, see 
Weeks v. United States, 232 U.S. 383 (1914). 

The development of application of the fourth amendment which led to the 
exclusionary rule which is enforced today had several landmarks. Prior to 1885, the 
date of Boyd v. United States, 116 U.S. 616, the general rule was that the 
admissibility of evidence was not at all affected by the illegality of the means 
through which it was obtained, so that if an official of the Federal Government (at 
that time it was thought that the fourth amendment applied only to the Federal 
Government) did make a search or seizure in violation of the amendment, the 
official might be punished as an individual either by civil action for trespass or 
criminal action for contempt, but the evidence so secured was admissible. 
Wigmore on Evidence, 4th Ed., Section 2183. In Boyd, however, the Supreme 
Court in dictum announced that information secured in violation of the fourth 
amendment should be inadmissible in evidence. This dictum was, however, 
virtually repudiated in 1904 by the Supreme Court in Adams v. New York, 192 
U.S. 585, where the Supreme Court held, not as constitutional doctrine but as a 
mandate within its power of supervision of inferior federal courts, that in a federal 
prosecution the fourth amendment barred the use of evidence secured through an 
illegal search and seizure. This mandate was not directed to the states, however, 
and the states in general declined to adopt a broad exclusionary rule. In 1949, the 
Supreme Court in Wolf v. Colorado, 338 U.S. 25, viewed the rights guaranteed by 
the fourth amendment as part of due process guaranteed by the fourteenth 
amendment, but did not require enforcement of the exclusionary doctrine on that 
basis. However, in 1961, in Mapp v. Ohio, 367 U.S. 643, the Supreme Court held 
that the exclusionary rule is compelled by the fourth amendment and is of 
constitutional dimensions. 

The question of the applicability of the exclusionary rule respecting evidence 
obtained by an unlawful search and seizure in military tribunals does not appear to 
have been considered prior to this century, despite the dictum in Boyd. Further, a 
provision requiring military tribunals to follow the rules of evidence generally 
recognized in the trial of criminal cases in the federal district courts did not appear 
in the Articles of War until 1921 (Article of War 38, 41 Stat. 794, effective 4 Feb. 
1921) and this provision was to be followed by the President in prescribing rules 
“insofar as he shall deem practical.” Notwithstanding this provision, no rule of 
exclusion was incorporated in the then existing Army Manual concerning evidence 
obtained as the result of an unlawful search and seizure, nor was any provision 
incorporated in the then effective “‘Naval Courts and Boards,”’ the Navy 
counterpart of the Army Manual for Courts-Martial. However, as early as 1922 the 
Navy adopted the rule of the Weeks case (CMO 10-1922, p. 12) and by 1924 the 
Army had followed suit (DigOp, JAG, Army, 1912-1940, p. 220, CM 165750), its 
attention to the matter having been apparently drawn by the enactment of the Act 
of November 23, 1921 (42 Stat. 223, now repealed) which related to the punishment 
of persons searching without a warrant in connection with the enforcement of the 
then effective National Prohibition Act. Thereafter, in general, the rules concerning 
admissibility of evidence obtained as the result of an unlawful search and seizure in 
military law developed on a parallel with the rules in federal courts. With the 
creation of the Air Force shortly after World War Il, the law in that service 
similarly followed the federal exclusionary rule. See, e.g., United States v. Worley 
(ACM 1458) 3 CMR (AF) 424 (1950). 
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The first express provision in either the Army, Navy, or Air Force manuals was 
inserted in the Manual for Courts-Martial, U.S. Army, 1946, and its Air Force 
counterpart of the same year. This provision was very brief and general, however, 
and it was not until the 1951 Manual was promulgated that an attempt was made to 
state reasonable specific rules. In the current Manual, the rules were considerably 
revised to give effect to several decisions, notably of the Supreme Court, handed 
down in the interim. See Analysis, par. 152, respecting the 1969 MCM; and Legal 
and Legislative Basis, MCM, U.S., 1951. 


. Mapp v. Ohio, supra, note 2, at 655 


Note that the evidence to be inadmissible must be directly or indirectly 
“obtained by” an unlawful search or seizure. If, therefore, even if a search has 
been conducted under circumstances which renders it unlawful, information which 
comes to the attention of officials who conducted the search or others that was in 
no way dependent upon or derivative of any matters uncovered during the search 


will not be inadmissible. United States v. Morrison, 10 USCMA 525, 28 CMR 91 
(1959). 


. It was extensively so-called in Mapp v. Ohio, supra, by which time the terminology 


had become popular. 


. See United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960), where the U.S. 


Court of Military Appeals said ‘“(I)t is apparent that the protections of the Bill of 
Rights, except for those which are expressly or by necessary implication 
inapplicable, are available to members of our armed forces.” In United States v. 
Tempia, 16 USCMA 629, 37 CMR 249 (1967), the court said, “The impact of Burns 
v. Wilson ... is of an unequivocal holding by the Supreme Court that the 
protections of the Constitution are available to servicemen in military trials.” 

Beyond these holdings and others of similar import, the Manual contains detailed 
provisions setting forth general aspects of the exclusionary rule, and in paragraph 
137 provides additionally that “So far as not otherwise prescribed in this manual, 
the rules of evidence generally recognized in the trial of criminal cases in the 
United States district courts . . . will be applied by courts-martial.” 


. Ker v. California, 374 U.S. 23 (1963); and see also Malloy v. Hogan, 378 U.S. 1 


(1964). 


. Such as apparently has been done in the third subparagraph of MCM, par. 152, 


where use of evidence obtained as the result of an unlawful search to impeach 
testimony by the accused is more restrictive than such usage permitted in federal 
courts. See Section G, infra. 


. The entire statement occupies less than three full pages, whereas in various texts, 


a relatively brief statement of the rule and its exceptions not infrequently covers 
over 100 pages. See, e.g., George, Constitutional Limitations on Evidence in 
Criminal Cases, Practicing Law Institute, New York, 1969. 


. Although instances of interpretation of what constitutes “unreasonable” searches 


are numerous, the following are representative: A search is “unreasonable” when it 
is out of proportion to the end sought, Zimmermann v. Wilson, 105 F.2d 583 (3rd 
Cir. 1939), or the question is whether the search bears a reasonable relation to the 
authority possessed and exercised or transcends such authority to become 
oppression, In re Ginsburg, 147 F.2d 749 (2d Cir. 1945). Compare the following 
military explication of the term: The usual standards by which to determine 
reasonableness is whether the search was based upon facts which would give a 
prudent person probable cause to believe that evidence connected with a crime is 
in the possession of the person to be searched or the place to be searched, United 
States v. Poundstone, 22 USCMA 277, 46 CMR 277 (1973). See also Go-Bart 
Importing Co. v. United States, 282 U.S. 344 (1931); and compare United States v. 
Doyle, 1 USCMA 545, 4 CMR 137 (1952); United States v. Ball, 8 USCMA 25, 23 
CMR 249 (1957); United States v. Brown, 10 USCMA 482, 28 CMR 48 (1959); 
United States v. Rushing, 17 USCMA 298, 38 CMR 96 (1967); United States v. 
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Kazmierczak, 16 USCMA 594, 37 CMR 214 (1967); United States v. Unrue, 22 
USCMA 466, 47 CMR 556 (1973); United States V. Torres, 22 USCMA 96, 46 CMR 
96 (1973); United States V. Carson, 22 USCMA 203, 46 CMR 203 (1973); United 
States v. Hamilton, 22 USCMA 209, 46 CMR 209 (1973); United States v. Bishop, 
23 USCMA 157, 48 CMR 773 (1974); United States v. Guerette, 23 USCMA 28], 49 
CMR 530 (1975). Further demonstration that the Manual provisions are very 
generally parallel to federal holdings respecting “‘unreasonable” searches and 
seizures will be demonstrated in later sections. 

The term “unlawful” was doubtlessly used in the Manual in lieu of “‘unreasona- 
ble”’ so that searches conducted in accordance with the authority of a lawful search 
warrant could be subsumed under the adjective “‘lawful.”’ See the fourth 
subparagraph, first example, par. 152, MCM. 

The test of reasonableness is applicable both in areas of tranquility, within the 
borders of friendly nations, and in areas of combat against an acknowledged 
enemy. United States v. Poundstone, 22 USCMA 277, 46 CMR 277 (1973). 


. See Legal and Legislative Basis, MCM, U.S., 1951, pp. 240-241 respecting the 1951 


Manual and paragraph 152, Analysis, respecting the current Manual provisions. 
Further, military courts are guided in this area by decisions of federal courts. 
United States v. Ross, 13 USCMA 432, 32 CMR 432 (1963). 

See the three examples in the first subparagraph of par. 152, MCM. 

The exclusionary rule has long been viewed as “‘a restraint upon the activities of 
sovereign authority and ... not ... a limitation upon other than governmental 
authorities. Burdeau v. McDowell, 256 U.S. 465, 475 (1921). 

See Comment, 72 YALE L.J. 1062 (1963); 19 STANFORD L. Rev. 608 (1967). 

This is, of course, the most common situation. See, e.g., United States v. Volante, 
4 USCMA 689, 16 CMR 263 (1954). Thus, ‘a search by a person duly assigned to 
law enforcement duty and made for the sole purpose of enforcing military law is 
conducted by a person acting under the authority of the government. Id. Also, a 
search by a person having direct disciplinary power over the accused is one under 
the authority of the government. Jd., citing United States v. Doyle, 1 USCMA 545, 
4 CMR 137 (1952). See also United States v. Wilcher, 4 USCMA 215, 15 CMR 215 
(1954); United States v. Dennis (ACM 19463) 36 CMR 884 (1966). 

A Charge of Quarters who was the accused’s direct military superior and was 
clothed with the power to supervise the discipline of the command and to observe 
violations of rules and regulations by the personnel of the company was held to 
have engaged in police activity in seizing contraband from the accused and his 
actions were held binding on the government in United States v. Thomas, 16 


USCMA 306, 36 CMR 462 (1966). 


. In the United States v. Schnell, 23 USCMA 464, 50 CMR 483 (1975), the U.S. 


official initially obtained the information which led to the search, he called a 
foreign criminal investigator and gave such investigator a written statement later 
used as the basis of a foreign search warrant, he apprehended the accused and 
took him to the premises that were to be searched, he was present at the search of 
the premises based on a request that he assist and on his desire to observe, he 
later went with the foreign official and illegally searched the accused’s on-base 
quarters for missing keys to the off-base premises that had been searched, and he 
later opened a CID file on the accused. This activity by the U.S. official was held 
to be a joint accomplishment by him and the foreign official. 

For instances in which an individual or foreign official was requested to make an 
arrest and search by government .officials, see United States v. Thompson (ACM 
17919) 32 CMR 776 (1962); Stapleton v. Superior Court, 447 P.2d 967 (1968); United 
States v. West, 453 F.2d 1351 (3rd Cir. 1972); United States v. Price, 17 USCMA 
566, 38 CMR 364 (1968). For instances in which an individual or foreign official was 
instigated to conduct a search and seizure by government officials, see United 
States v. Rogers (CM 407443) 32 CMR 623 (1962); Knoll Associates, Inc. v. FTC, 
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397 F.2d 530 (7th Cir. 1968). See also Corngold v. United States, 367 F.2d 1 (9th 
Cir. 1966) (joint search participated in by federal agents and airline transportation 
agent); and footnote 16, infra. 


. Participation in a search by governmental officials or agents to any recognizable 


extent will fall within this category, United States v. DeLeo, 5 USCMA 148, 17 
CMR 148 (1954). For other instances of such participation sufficient to render the 
search unlawful, see United States v. Webb, 10 USCMA 422, 27 CMR 496 (1959) 
(dissenting opinion); United States v. Schnell, supra, note 15, where participation 
rose to the condition of joint action; United States v. Rogers (CM 407443) 32 CMR 
623 (1962); and compare Byars v. United States, 273 U.S. 28 (1927), where it was 
held that so long as the government official was in the search before the object of 
such search was completely accomplished, he must be deemed to have participated 
in it. In United States v. DeLeo, supra, it was held that presence of the government 
agent alone coupled with the hope that the accomplishment of the search would 
reveal some item which might disclose the commission of an offense cognizable 
under federal law constituted participation. 
United States v. Jordan, 23 USCMA 525, 50 CMR 664 (1975). The rationale of this 
holding was that the extent of an American’s constitutional protections in an 
American court should not be lessened or removed by virtue of the fact that he is 
ordered to an overseas post for service. It is the American judicial power that is 
being exerted against him and in such a case, it is by American constitutional 
standards that he should be judged. The court went on to hold that to the extent 
that United States v. DeLeo, 5 USCMA 148, 17 CMR 148 (1954), and United States 
v. Seiber, 12 USCMA 520, 31 CMR 106 (1961), are inconsistent with the announced 
rule, they are overruled. Note, however, United States v. Rogers (CM 407443) 32 
CMR 623 (i962), where long prior to the Jordan case it was held that where a 
search was conducted by foreign police unconnected with the U.S. Government, the 
legality of the search was to be determined by U.S. law in the absence of any 
forma! proof of the foreign law. 

In addition to federal cases to the contrary cited in United States v. Jordan, 
supra, see United States v. Brulay, 383 F.2d 345 (9th Cir. 1967), and Robson v. 
United States, 279 F.Supp. 631 (E.D. Pa. 1968). 


. United States v. Volante, supra, footnote 14; United States v. Rogan, 8 USCMA 


739, 25 CMR 243 (1958). In Burdeau v. McDowell, supra, footnote 12, documents 
were secured in a thoroughly felonious manner, i.e., the accused’s safe was blasted 
open and the items literally stolen from him, but the evidence was held not 
inadmissible. In United States v. Carter, 15 USCMA 495, 35 CMR 467 (1965), it 
was stated that, despite the close relationship between the fourth and fifth 
amendments to the Constitution, and the rule that incriminating statements 
obtained from an accused by coercion are inadmissible regardless of whether the 
coercion was exerted by a government agent or a private individual (see §§ 7.2b, 
8.5e), the provision against unreasonable search and seizure has consistently been 
applied only to action by or under the aegis of governmental authority. Thus a 
search by a military person, a victim of a theft, acting exclusively in his own private 
interests was not unlawful, even though accomplished through the use of coercion. 

In Richardson v. Zuppann, 81 F.Supp. 809 (M.D. Pa. 1949), where the 
government agent was present only to identify property for which the search 
warrant was issued, it was held he had not participated. See also Barnes v. United 
States, 373 F.2d 517 (5th Cir. 1967) (a motel operator searched luggage of a 
departed guest); People v. Randazzo, 34 Cal. Reptr. 65 (1963) (a store detective 
observed a theft by looking into the women’s dressing room); State v. Bryan, 457 
P.2d 661 (1969) (narcotics were found in the glove compartment of an automobile by 
a shopping center parking attendant); Duran v. United States, 413 F.2d 596 (9th 
Cir. 1969) (heroin was found in a hotel room previously occupied by the accused by 
the maid who had entered the room to prepare it for the next occupants); Gandy v. 
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Watkins, 237 F.Supp. 266 (M.D. Al. 1964) (stolen articles were found in a hotel 
room while it was being cleaned by the hotel owner). The exclusionary rule is 
similarly not applicable if the search was made by the victim of the prior offense or 
others similarly interested. See Watson v. United States, 391 F.2d 927 (5th Cir. 
1968) (the search was made by the master of the vessel for ““dope’’); United States 
v. Goldberg, 330 F.2d 30 (3rd Cir. 1964) (documents and records taken from the 
accused’s safe by employees and business associates were used in tax evasion 
prosecution). Although the cases are not uniform, the exclusionary rule is also 
generally held not applicable if the search was conducted by private police or 
private security persons. See, e.g., Section 5, 36 ALR3rd 553. 


The constitutional rationale for the inapplicability of the exclusionary rule in 
these situations is that the rule, if applied, would serve no deterrent purpose when 
applied to unlawful private searches, primarily because private persons are usually 
unaware of the exclusionary rule and motivated by reasons entirely distinct from, or 
in addition to, any desire to assist in securing a criminal conviction. 


. Burdeau v. McDowell, supra, footnote 12; and compare United States v. Conlon, 14 


USCMA 84, 33 CMR 296 (1963); United States v. Garlich, 15 USCMA 362, 35 CMR 
334 (1965); United States v. Johnson (WC NCM 64—00890) 35 CMR 677 (1964). 
Although not described as standing, these limitations appear in the three examples 
in the first subparagraph of par. 152, MCM, and are given such meaning by the 
words in the preliminary clause, “inadmissible against the accused.” 

The fourth amendment itself speaks of searches of the “persons” of individuals, 
and Rule 4l(e) of the Federal Rules of Criminal Procedure states that the “person 
aggrieved” by an unlawful search and seizure may move for the return of the 
property that was seized. It can hardly be doubted that the individual whose person 
was searched illegally can be said to be aggrieved. Searches of the person may, of 
course, take many forms from the rather minor intrusion of a “frisk,”’ i.e., the 
patting down of the outer clothing of a suspect to detect weapons in his possession, 
discussed in Terry v. Ohio, 392 U.S. 1 (1968), to the severe intrusion of a “body 
search” involving observation of the body cavities which is authorized under some 
circumstances in connection with border searches, see e.g., Rivas v. United States, 
368 F.2d 703 (9th Cir. 1966) and Henderson v. United States, 390 F.2d 805 (9th Cir. 
1967). 

In the same general category of searches of the person are searches of portable 
property in the immediate possession of the accused, such as purses, carried 
overcoats, briefcases, etc., Jones v. United States, 362 U.S. 257 (1960); United 
States v. Walker, 197 F.2d 287 (2d Cir. 1952); and see 79 CJS, Searches and 
Seizures, Section 52. Compare also Chimel v. California, 395 U.S. 752 (1969). This 
aspect of standing extends also to automobiles, see Cotton v. United States, 37] 
F.2d 385 (9th Cir. 1967); Lanier v. State, 410 SW2d 411 (1966); but this is treated 
separately under subsections (2) and (3), infra. For cases of standing involving 
business entities, see Galbraith v. United States, 387 F.2d 617 (10th Cir. 1968); 
Mancusi v. DeForte, 392 U.S. 364 (1968). 

Jones v. United States, supra, note 21, where it was held that prior subtle 
distinctions in the body of private property law between “lessee,” “‘licensee,” 
“invitee,” etc., were abandoned and that standing to complain of the illegality of a 
search was vested in one whose only claim lay in the fact that he was a mere 
invitee lawfully upon the premises. Thus, so long as the accused has some interest 
in the property searched, the extent of this interest is not controlling if it is 
sufficient to be equated to at least that of a mere invitee lawfully upon the 
premises. Respecting vehicles, see United States v. Garlich, 15 USCMA 362, 35 
CMR 334 (1965), where constructive possession of a vehicle was held sufficient to 
confer standing. Also, in United States v. Simmons, 22 USCMA 288, 46 CMR 288 
(1973), where the accused was only a passenger in a wrongfully appropriated 
government vehicle and there was no evidence to indicate that his presence in the 
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vehicle was other than legitimate, he was held to have standing to object to the 
legality of the search of the vehicle. 

The premises involved may be a private dwelling, hotel room, office or place of 
business, but may not be an “open field,” United States v. Hillan (NCM 58-00130) 
26 CMR 771 (1958), citing numerous federal cases. 

In the military, a barracks locker may be treated as a locality under Jones v. 
United States. Thus, where the accused had neither express nor implied permission 
to store a can containing marijuana in his roommate’s locker but did so, it was held 
that he had no standing to contest the legality of the search of that locker nor the 
seizure of the can of marijuana which was subsequently shown to belong to him. 
United States v. Aloyian, 16 USCMA 333, 36 CMR 489 (1966), citing Jones v. 
United States, supra. See also United States v. Yeast (ACM 19462) 36 CMR 890 
(1966). 

In United States v. Young (ACM 19145) 35 CMR 852 (1965), it was held that a 
postal clerk sharing a working area with others and who had only a safe and a cash 
box for his exclusive use had no right of privacy in anything in the area other than 
the safe and cash box. Although one having a possessory right in the premises 
generally has a right to contest the legality of a serach and seizure, that right must 
be substantial and has no application where accused was not present during search 
and had no right to exclusive privacy. 

In United States v. Garlich, 15 USCMA 362, 35 CMR 334 (1965), it was held that 
in cases where more than one person has an adequate interest in property, consent 
by one to a search of that property does not necessarily render the search lawful as 
against the other so as to destroy his standing. 

See also United States v. Jeffers, 342 U.S. 48 (1951) (his aunt had given the 

accused permission to store his things in her hotel room, which was searched— 
standing existed); United States v. Mulligan, 488 F.2d 732 (9th Cir. 1973) (search 
was of an automobile owned and possessed by the accused but registered in a 
fictitious name—standing existed); and compare United States v. Carrion, 463 F.2d 
704 (9th Cir. 1972) (search was directed solely against property of co-conspirator— 
no standing); United States ex rel Mattox v. Scott, 366 F.Supp. 1294 (N.D.IIl. 1973) 
(search of co-defendant’s home—no standing); Murray v. United States, 333 F.2d 
409 (10th Cir. 1964) (search was of an apartment when accused was not present, 
and his connection with the apartment was only that he slept there occasionally—no 
standing); United States v. Humphrey, 409 F.2d 1055 (10th Cir. 1969) (search was of 
driver of automobile, and accused was a passenger—no standing). 
Mancusi v. DeForte, 392 U.S. 364 (1968); Katz v. United States, 389 U.S. 347 
(1967); Hester v. United States, 265 U.S. 57 (1924). In the latter case, decided long 
before Katz, the court held that “open fields” were not protected by the fourth 
amendment; while subsequent cases have held that the curtilage, i.e., the 
immediate vicinity of a dwelling, is so protected. See, e.g., Care v. United States, 
231 F.2d 22 (10th Cir. 1956), and compare Wattenburg v. United States, 388 F.2d 
853 (9th. Cir. 1968); See also United States v. Jackson, 448 F.2d 963 (9th Cir. 1971); 
United States v. Dzialak, 441 F.2d 212 (2d Cir. 1971) (search of trash); United 
States v. Kahan, 350 F.Supp. 784 (S.D. N.Y. 1972) (search of wastebasket); United 
States v. Isaacs, 347 F.Supp. 743 (N.D.Ill. 1972) (mail cover); United States v. 
Hitchcock, 467 F.2d 1107 (9th Cir. 1972) (jail); People v. Triggs, 506 P.2d 232 (1973) 
(public rest room); United States ex rel Mattox v. Scott, 366 F.Supp. 1294 (N.D.IIl. 
1973) (co-defendant’s home). 

In United States v. Torres, 22 USCMA 96, 46 CMR 96 (1973), the “capacity to 
claim the protection of the (Fourth) Amendment” was held to turn also on whether 
the locale searched was one in which there was a reasonable expectation of 
freedom from government intrusion. In that case, the location of an unstamped 
package owned by a person assigned to a postal facility was held not reasonably 
free from government intrusion when found in a postal facility. 
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In United States v. Higgins, 6 USCMA 308, 20 CMR 24 (1955), it was held that 

the mere fact of marital relationship does not appear to grant to one spouse 
standing to complain of the use against him of property illegally seized from the 
other. 
Alderman v. United States, 394 U.S. 165 (1969). In this case conversations were 
seized through electronic surveillance, but there is no question but that such 
activity is a search and seizure within the fourth amendment. See Berger v. New 
York, 388 U.S. 41 (1967), and Katz v. United States, supra, note 23. Respecting the 
seizures in the Alderman case, the court stated that it adhered to “the general rule 
that Fourth Amendment rights are personal rights which, like some other 
constitutional rights, may not be vicariously asserted.” 

Concerning the interest of the accused in the premises made subject to electronic 
surveillance, the court in Alderman said only that “the right to be secure in one’s 
house against unauthorized intrusion is not limited to protection against a policeman 
viewing or seizing tangible property—‘papers’ and ‘effects.’ (But extends to 
installing) a listening device in his house.” (Underscoring supplied). Whether this 
language would cover premises as to which the accused had a property interest of 
far less substance than ownership, as discussed in Jones v. United States, supra, 
note 21, is not mentioned except in a different context in Mr. Justice Harlan’s 
separate opinion, and except in Mr. Justice Fortas’ separate opinion. 

The inclusion of a vehicle in this category of standing is, in the opinion of the 
authors, fully justified in view of Katz v. United States, supra, note 23. 

See also United States v. Pui Kan Lam, 483 F.2d 1202 (2d Cir. 1973) (accused 

had no interest in premises where conversations were monitored). 
Frazier v. Cupp., 394 U.S. 732 (1969); Katz v. United States, supra, note 23. In 
Frazier, a duffel bag used jointly by the accused and his cousin was searched with 
the cousin’s consent, and the court held that the accused, in leaving the bag in his 
cousin’s house, must be taken to have assumed the risk that the cousin would allow 
someone else to look inside and thus relinquished his reasonable expectation of 
privacy. 

Thus, a search authorized by a Commanding Officer of a government desk, used 
for official business, when the search was for Government property, was held not a 
search of the effects of a subordinate, even one who was entitled to use the desk in 
the performance of his Government duties. United States v. Weshenfelder, 20 
USCMA 416, 43 CMR 256 (1971), citing numerous state and federai cases. 

Where a letter has legally come into the possession of the government, neither 
the literary property interest of the writer nor the title of the addressee will prevent 
the use of such letter as evidence. United States v. Moore (ACM 17070 (Reh)) 33 
CMR 868 (1963), pet. den., 33 CMR 436 (1963). 

In United States v. Simmons, 22 USCMA 288, 46 CMR 288 (1973), where a 
government vehicle was stopped at the gate of a military base and the emergency 
gas can attached to it was searched, which can was not made available to the 
accused for his personal use, he had no standing to object to the legality of such 
search. (Per one judge, other judges concurring in the result). 

In United States v. Young, supra, note 22, it was held that a postal clerk sharing 
a working area with others and who had only a safe and cash box for his exclusive 
use had no right of privacy in anything in the area other than the safe and cash 
box. 

In addition, see Jones v. United States, 362 U.S. 257 (1960), where the Supreme 
Court conferred “automatic” standing in a case where possession of contraband 
both convicts and confers standing. In United States v. Starr, 23 USCMA 584, 50 
CMR 849 (1975), footnote 5, the Court of Military Appeals viewed the rule as still 
viable and capable of being invoked to establish standing as a matter of law where 
an accused has not established it as a matter of fact. 

MCM”, par. 152, fourth subparagraph. 
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Hale v. Henkle, 201 U.S. 43 (1906). The purpose of the protection is to limit and 
regulate searches designed to discover and seize objects to be used in evidence in a 
criminal prosecution. United States v. Coleman (CM 407463) 32 CMR 522 (1962). 
Terry v. Ohio, 392 U.S. 1 (1968), where the court said, “. . . it is nothing less than 
sheer torture of the English language to suggest that a careful exploration of the 
outer surfaces of a person’s clothing all over his or her body in an attempt to find 
weapons is not a ‘search.’ ” 

Katz v. United States, supra, note 23; Berger v. New York, supra, note 24; 
Alderman v. United States, supra, note 24. 

In United States v. Martyniuk, 395 F.Supp. 42 (D.Ore. 1975), and United States 

v. Holmes, 521 F.2d 859 (Sth Cir. 1975), it was held that the use of a “bleeper” (an 
electronic device which emits a radio signal which enables police officers to 
determine its location by directional finders) for the purpose of enabling police 
officers to monitor the movement and location of a suspect constituted a search 
under the fourth amendment. 
United States v. Llanes, 398 F.2d 880 (2d Cir. 1968) (officers stood near an 
imperfectly hung apartment door and overheard conversations from within the 
apartment); People v. Wright, 242 N.E.2d 180 (1968) (police were standing on a 
public right-of-way outside the accused’s window); Marshall v. United States, 422 
F.2d 185 (Sth Cir. 1970) (police used a flashlight to look into a parked car); Hester 
v. United States, supra, note 23 (observations were made in open fields); McDowell 
v. United States, 383 F.2d 599 (8th Cir. 1967) (police were on the farm lands of the 
accused). 

A police officer discovering individuals under suspicious circumstances in an area 
described as a police hazard may reasonably ask them to identify themselves and 
the inquiry may be extended to looking in the car occupied by the suspects. United 
States v. Summers, 13 USCMA 573, 33 CMR 105 (1963), citing several federal 
cases. Similarly, a police entry upon the premises of an individual, at a suitable 
hour, for the purpose of making a genuine inquiry, and going by way of an obvious 
passageway to the front and rear doors in an attempt to arouse the occupants and 
carry out their mission is not a search, nor is the observation by the police of items 
in a backyard from a driveway which was separated from the backyard by a fence 
and which was not a part of the curtilage of the accused’s dwelling, when the police 
had proceeded along such driveway in connection with a legitimate police matter. 
United States v. Burnside, 15 USCMA 326, 35 CMR 298 (1965). And seizure of 
contraband or fruits of a crime in plain view is not illegal. Id. See also United 
States v. Conlen, 14 USCMA 84, 33 CMR 296 (1963), and compare United States v. 
Garlich, 15 USCMA 362, 35 CMR 334 (1965). 

In United States v. Hooper, 9 USCMA 637, 26 CMR 417 (1958), surveillance of 
the accused’s activities at his home from a neighbor’s house, with the permission of 
the owner thereof, is not a search, citing McDonald v. United States, 335 U.S. 451 
(1948); Fisher v. United States, 205 F.2d 702 (D.C. Cir. 1953); Love v. United 
States, 170 F.2d 32 (4th Cir. 1948); Paper v. United States, 53 F.2d 184 (4th Cir. 
1931). 

See also United States v. Morse, 9 USCMA 799, 27 CMR 67 (1958); United States 
v. Bolling, 10 USCMA 82, 27 CMR 156 (1958). For a digest of cases considering 
whether the observation of others through uncurtained windows and otherwise by 
using binoculars constitutes a search, see 48 ALR3d 1178. 

On the other hand, the action of a police official, without any knock or 
identifying announcement, of using a pass-key and effecting a surprise entry into 
the room of the accused, and of viewing the accused in a compromising position in 
such room by means of a flashlight, was considered a search and subsequent 
apprehension of the accused was referred to as a “seizure” of the person of the 
accused. United States v. Hillan (NCM 58-00130) 26 CMR 771 (1958), citing 
Wrightson v. United States, 222 F.2d 556 (D.C. Cir. 1955). 
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In Camara v. Municipal Court, 387 U.S. 523 (1967), a public health inspection of 
private premises pursuant to the provisions of a municipal code was held within the 
fourth amendment, but an action that could be accomplished on the basis of a 
modified probable cause; in See v. City of Seattle, 387 U.S. 541 (1967), a fire 
inspection of commercial premises pursuant to a city fire code was held within the 
fourth amendment, but also subject to a modified probable cause requirement. In 
United States v. Biswell, 406 U.S. 311 (1972), a federal agent’s inspection of a 
licensed gun dealer’s storeroom pursuant to a federal statute was viewed as within 
the fourth amendment but one that could be conducted without probable cause 
since the justifiable expectation by the owner of privacy was very limited. On the 
other hand, in Wyman v. James, 400 U.S. 309 (1971), a caseworker’s visit to the 
home of a beneficiary of a welfare program to determine if state funds were being 
properly spent was held not a search (Mr. Justice White dissenting, and Mr. 
Justices Marshal! and Brennan not reaching the question). In Camara the court 
commented that it was “surely anomalous to say that the individual and his private 
property are fully protected by the fourth amendment only when the individual is 
suspected of criminal behavior,” and held the inspection “reasonable” because, 
among other factors, it was neither personal in nature nor aimed at the discovery of 
evidence of crime, and therefore involved a relatively limited intrusion of the 
citizer’s privacy. Compare also Moore v. Student Affairs Committee, 284 F.Supp. 
725 (M.D. Ala. 1968); 25 ALR Fed. 832. 

Respecting military cases involving inspections and inventories, see subsection 
C.8, irfra. Although the cases there cited do not uniformly treat the question of 
whether or not a properly authorized inspection is within the fourth amendment, the 
requirement that such an inspection be conducted only for a security, health, 
welfare or other valid purpose other than criminal investigation is very generally 
parallel to the modified probable cause requirements of the cases cited above. 


Cooper v. California, 386 U.S. 58 (1967); Harris v. United States, 390 U.S. 234 
(1968); Cady v. Dombrowski, 413 U.S. 1074 (1973); United States v. Pennington, 
441 F.2d 249 (Sth Cir. 1971). 

An inventory of the personal effects of a person placed in confinement may not 
be illegal as an unreasonable search depending on the circumstances. United States 
v. Kazmierczak, 16 USCMA 594, 37 CMR 214 (1967); United States v. Thomas (CM 
413388) 36 CMR 590 (1966). 

In United States v. Welch, 19 USCMA 134, 41 CMR 134 (1969), where the 
accused had to be taken into custody because he tried to flee from military police 
who had stopped him for a traffic violation and this, together with the accused’s 
refusal to say whether he owned the motorcycle he was riding, caused the police to 
treat the motorcycle and an attached bag as detained property, even though a 
traffic violation would not normally result in the detention of property, and the 
centents of the bag were then examined in accordance with regulations which 
required an inventory of detained property, it was held that marijuana and a 
switchblade knife found as the result of that “good faith” police inventory were not 
discovered as the result of an illegal search inasmuch as the police were not looking 
for criminal offenders at the time, and incriminating evidence was unnecessary to 
the case against the accused as it then existed. 

See also Mozzetti v. Superior Court, 484 P.2d 84 (1971), where the court held that 
a routine police inventory of an impounded vehicle constitutes a “search” and that 
the police are therefore not exempted from the fourth amendment requirements of 
reasonableness; Boulet v. State, 495 P.2d 504 (1972); Gagnon v. State, 212 So.2d 
337 (1968). On the other hand, Kaufman v. United States, 323 F.Supp. 623 
(E.D.Mo. 1971), affd 453 F.2d 798 (8th Cir. 1971), holds to the contrary, as do a 
number of state cases. See Section 3b, 48 ALR3d 537. 


Hale v. Henkle, supra, note 27 (A seizure contemplates a forcible dispossession of 
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the owner); Terry v. Ohio, supra, note 28; Katz v. United States, supra, note 23. 
Compare also Davis v. Mississippi, 394 U.S. 721 (1969). 


. Hoffa v. United States, 385 U.S. 293 (1966), where the court held that no interest 


legitimately protected by the fourth amendment was involved where a person acting 
as a government informer ingratiated his way into Hoffa’s confidence and later 
disclosed conversations by Hoffa either directed to him or knowingly carried on in 
his presence. See also Lopez v. United States, 373 U.S. 427 (1963). 

For the text of the fourth amendment, see Section A, supra; and for detailed 
requirements of a search pursuant to a search warrant see subparagraph 1, this 
subsection. 

Camara v. Municipal Court, 387 U.S. 523 (1967); and see subparagraphs 2 et. seq., 
this subsection, for specific applications of this balancing. Cf. also United States v. 
Brown, 10 USCMA 482, 28 CMR 48 (1959); United States v. DeLeo, 5 USCMA 148, 
17 CMR 148 (1954). 

The “total atmosphere” of the case is important in determining reasonableness in 
unusual situations. United States v. Conlon, 14 USCMA 84, 33 CMR 296 (1963). 
Types of searches other than pursuant to a search warrant are frequently reférred 
to as exceptions to the general rule that a search, to be lawful, must be made 
pursuant to a properly issued warrant. Actually, other types of searches are not 
exceptions to any general rule, but are merely searches under circumstances that 
they are considered reasonable under the first clause of the fourth amendment. Cf. 
United States v. Mathis, 16 USCMA 522, 37 CMR 142 (1967). 

In view of the relatively few instances wherein searches pursuant to a warrant 
have been questioned in military decisions, the vast bulk of cases cited below in 
this subsection are federal cases. 


. MCM. par. 152, fourth subperagraph, first example. 
39. 


Coolidge v. New Hampshire, 403 U.S. 443 (1971) (state Attorney General who was 
the chief investigator and prosecutor in the case was held not sufficiently detached 
and neutral); Shadwick v. City of Tampa, 407 U.S. 345 (1972) (municipal court 
clerks held competent to issue arrest warrants since they were (1) neutral and 
detached and (2) were capable of determining whether probable cause existed); 
United States v. Davis, 346 F.Supp. 435 (S.D.Ill. 1972) (when warrant refused by 
first magistrate, second magistrate was held estopped from issuing a warrant on 
exactly the same showing of probable cause). Compare also Abel v. United States, 


362 U.S. 217 (1960). 


. This is an express requirement of the fourth amendment: “... and no warrants 


shall issue, but upon probable cause,. . .”” Normally this probable cause is shown 
by an affidavit or complaint which sets forth the facts supporting such a finding. 
Although the general quantum and persuasive quality of evidence required to 
support the issuance of a search warrant is very similar to that required to support 
a warrantless arrest of a person, the Supreme Court in United States v. Ventresca, 
380 U.S. 102 (1964) expressed a strong preference for warrants and indicated that 
insofar as the information to support probable cause was involved “in a doubtful or 
marginal case a search under a warrant may be sustainable where without one it 
would fail.” In Spinelli v. United States, 394 U.S. 410 (1969), the Supreme Court 
summarized the requirements of the probable cause showing in these words, “In 
holding as we have done, we do not retreat from the established propositions that 
only the probability, and not a prima facie showing, of criminal activity is the 
standard of probable cause, that affidavits of probable cause are tested by much 
less rigorous standards than those governing the admissibility of evidence at trial, 
that in judging probable cause issuing magistrates are not to be confined by 
niggardly limitations or by restrictions on the use of their common sense, and that 
their determination of probable cause should be paid great deference by reviewing 
courts.” 


For cases touching upon the showing of probable cause for the issuance of a 
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search warrant, see United States v. Schnell, 23 USCMA 464, 50 CMR 483 (1975) 
(affidavit inadequate); United States v. Ness, 13 USCMA 18, 32 CMR 18 (1962) 
(search based on a warrant unlawful if probable cause does not appear in the facts 
presented to the official issuing the warrant); United States v. Smeal, 23 USCMA 
347, 49 CMR 751 (1975) (information which supported probable cause was not 
legally obtained); United States v. Vierra, 14 USCMA 48, 33 CMR 260 (1963). 

For the persuasive quality and the requisite content of the showing of probable 
cause, see footnotes 48 and 49, infra; and for discussion of and cases involving the 
showing of probable cause to support an apprehension, see subparagraph 2, this 
subsection, infra. For the showing of probable cause required for a commanding 
officer’s authorization of a search, see subsection C.7, infra. 

This is similarly an express requirement of the fourth amendment: “. . . probable 
cause, supported by Oath or affirmation, . .”” Federal Rules of Criminal Procedure 
(FRCrP), rule 41(b), provides that “A warrant shall issue only on an affidavit or 
affidavits sworn to before the federal magistrate or state judge and establishing the 
grounds for issuing the warrant.” Similar provisions are found in many state rules 
of criminal procedure. Of course, persons with knowledge may appear before the 
magistrate and make oral statements under oath. Rugendorf v. United States, 376 
U.S. 528 (1964). 

This similarly an express requirement of the fourth amendment: “... and 
particularly describing the place to be searched. . . .” The purpose underlying this 
requirement and the requirement of specificity respecting things to be seized was to 
prevent the issuance of the so-called ‘“‘general warrant’’ which would give the 
searching officers unlimited latitude. The general thrust of this requirement is that 
the warrant must describe the premises with sufficient accuracy to permit the 
officers to know precisely what was intended. For example, if the premises have 
multiple occupants, as an apartment house, the specific apartment or room must be 
identified. Fance v. State, 207 S.2d 331 (1968); 11 ALR.3d 1330. See also United 
States v. Ramos, 282 F.Supp. 354 (S.D.N.Y. 1968); People v. Watson, 186 N.E.2d 
326 (1962). Respecting how specific a description is needed of a vehicle, see 47 
ALR.2d 1444 (1956), and of a person, see 49 ALR.2d 1209 (1956). 

See also United States v. Vierra, 14 USCMA 48, 33 CMR 260 (1963). 


. This is similarly an express requirement of the fourth amendment: “... and 


particularly describing ... the persons or things to be seized.” The description 
here must be such that the officer charged with conducting the search will have no 
discretion with respect to the property that may be seized. Marron v. United States, 
275 U.S. 192 (1927); and see Woo Lai Chun v. United States, 274 F.2d 708 (9th Cir. 
1960). Thus, in United States ex rel Nickens v. LaVallee, 391 F.2d 123 (2d Cir. 
1968), where the warrant authorized a search for “key-making machines, blank 
keys, lock picks” and newspaper clippings of various burglaries were seized, it was 
held that the seizure of these items was unlawful. Compare, however, United States 
v. Alloway, 397 F.2d 105 (6th Cir. 1968), where under the description of an 
“instrumentality of crime” clothing was held lawfully seized. See also United States 
v. Lazar, 347 F.Supp. 225 (E.D.Pa. 1972); Taylor v. Minnesota, 466 F.2d 1119 (8th 
Cir. 1972); Robbins v. Bryant, 349 F.Supp. 94 (W.D.Va. 1972). 

See also United States v. Simpson. 15 USCMA 18, 34 CMR 464 (1964); and 
respecting what items may be seized, see Section D, infra. 
For example, 18 U.S.C. § 2518, dealing with interceptions of wire or oral 
communications, requires the order which authorizes the interception to specify the 
period of time during which such interception is authorized; and see also Berger v. 
New York, 388 U.S. 41 (1967). 

See also FRCrP, Rule 41(c), which requires the warrant to be served in the 
daytime unless the issuing authority authorizes its execution at other times. 
Sasser v. United States, 227 F.2d 358 (Sth Cir. 1955) (search warrant served during 
daytime when sufficient natural light existed to recognize a person’s features); 
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United States v. White, 122 F.Supp. 664 (D.C. Cir. 1954) (search authorized for 
“property designed for use in connection with such unlawful manufacture for sale, 
keeping for sale, or selling” of alcoholic beverages was held not exceeded when 
officers looked into paper sacks which were light in weight on the basis that 
paraphernalia other than bottles of liquor might have been in the sacks); Coolidge 
v. New Hampshire, supra, note 39 (items not specifically described in the warrant 
may be seized only if the extent of the search is otherwise lawful and the item 
seized was in plain view and inadvertently discovered); United States v. Highfill, 
334 F.Supp. 700 (E.D. Ark. 1971) (search must be terminated when items described 
in the warrant have been found). 


. Rule 41(c), FRCrP, requires that the warrant command the search to be conducted 


within 10 days, and other periods are to be found in state rules. The federal 10-day 
period is merely the outer limit; and if the probable cause that existed for the 
issuance of the warrant should be dissipated before the 10 days, the later execution 
of the warrant, even within the 10 days, might be held not timely. United States v. 
Nepstead, 424 F.2d 269 (9th Cir. 1970); United States v. McClard, 333 F.Supp. 158 
(E.D. Ark. 1971); United States v. Rael, 467 F.2d 333 (10th Cir. 1972). 

Evans v. United States, 242 F.2d 534 (6th Cir. 1957); Rose v. United States, 274 F 
245 (6th Cir. 1921). Rule 41(d), FRCrP, requires the return to be made promptly 
and to be accompanied by a written inventory of the property taken. The “return” 
is the action of delivering back to the issuing authority the warrant with a 
statement, ordinarily under oath, of the details of his execution of the warrant. See 
also State v. Martelle, 252 A.2d 316 (1969). 


. Aguilar v. Texas, 378 U.S. 108 (1964); United States v. Ventresca, 380 U.S. 102 


(1965); Spinelli v. United States, 394 U.S. 410 (1969); United States v. One 1965 
Buick, 392 F.2d 672 (6th Cir. 1968); People v. Marshall, 191 N.E.2d 798 (1963); 
United States v. Mirallegro, 387 F.2d 895 (7th Cir. 1967). 

As distinguished from the showing required for an arrest warrant that a crime has 
probably been committed and that a certain person probably committed it. See, 
generally, Comment, 28 U. Cuicaco L. REv. 664 (1961) and cases therein cited. 
Regarding the probability that seizable items will be found at the place to be 
searched, if there is too great a period between the date of the information and the 
time of the search, probable cause may have become defective. Durham v. United 
States, 403 F.2d 190 (9th Cir. 1968); State v. Ingram, 445 P.2d 503 (1968); People v. 
Wright, 116 N.W.2d 786 (1962); People v. Dolgin, 114 N.E.2d 389 (1953); and 
compare United States v. Boyd, 422 F.2d 791 (6th Cir. 1970); Rosencranz v. United 
States, 356 F.2d 310 (1st Cir. 1966); United States, v. Schnell, supra, note 40. 

The question is, of course, what sovereignty or sovereignties have jurisdiction over 
the reservation for such purpose. If the military is merely a tenant on the 
reservation, state courts would appear to have authority. However, the usual 
situation is that the land which is within a military reservation has been ceded to 
the United States for military uses and the ceding state has reserved only the right 
to serve civil and criminal process within the area. Issuance of a search warrant for 
execution within the area would appear to be beyond the scope of such a 
reservation. See generally, Federal Areas: The Confusion of Jurisdiction—Geo- 
graphical Dichotomy, 101 Pa. L. Rev. 124 (1952). Additionally, a search by state 
authorities within a federal enclave mighi well constitute, in some cases, an 
interference with military operations. 

Military judges have no authority to issue search warrants as such, although 
commanding officers may, on the basis of probable cause, authorize searches of 
certain persons and property. See subparagraph C.7, infra. Of course, neither a 
state nor federal court would have authority to issue a search warrant respecting an 
offense not within its jurisdiction. 

See, for example, United States v. DeLeo, 5 USCMA 148, 17 CMR 148 (1954), 


where French letters rogatory were issued which authorized certain searches and 
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seizures to determine the truth of a charge of “swindle” which had been brought 
against one DiFazio, and United States v. Vierra, 14 USCMA 48, 33 CMR 260 
(1963), where a warrant was issued by the Ryukyu Civil Administration Court in 
Okinawa; Weinberg v. United States, 126 F.2d 1004 (2d Cir. 1942). 


. Mapp v. Ohio, 367 U.S. 643 (1961); Ker v. California, 374 U.S. 23 (1963); and 


compare Malloy v. Hogan, 387 U.S. 1 (1964). 


. This precise question was alluded to but left unanswered in United States v. 


Schnell, 23 USCMA 464, 50 CMR 483 (1975), where a search warrant obtained in 
accordance with German law was based upon information which would have been 
insufficient to justify the issuance of an American search warrant. However, in 
United States v. Jordan, 23 USCMA 525, 50 CMR 664 (1975), the Court of Military 
Appeals held that a search under British law based upon other than voluntary 
consent of the accused produced evidence which could not be used in an American 
court-martial. The court used the following very broad language, “*. . . we hold that 
evidence obtained by search and seizure in a foreign country must meet Fourth 
Amendment standards in order to be admitted in evidence in a trial by court- 
martial, regardless of whether it is obtained by the foreign police acting on their 
own or in conjunction with American authorities. The extent of an American’s 
constitutional protections in an American court should not be lessened or removed 
by virtue of the fact that he is ordered to an overseas post for service.” The court 
then held that to the extent that United States v. DeLeo, 5 USCMA 148, 17 CMR 
148 (1954), was inconsistent with this holding, it was overruled. This broad language 
can only mean that all searches by foreign police, whether pursuant to a warrant or 
otherwise, must conform to the standards of the fourth amendment. 

Among the cases which may be overruled in part are United States v. Vierra, 14 
USCMA 48, 33 CMR 260 (1963), where a search warrant issued by the Ryukyu Civil 
Administration Court in accordance with its rules which authorized a search of the 
accused’s off-base residence in Japan was held lawful, even though it was not 
supported by express authorization of military authority. See also Best v. United 
States, 184 F.2d 131 (Ist Cir. 1950); Grewe v. France, 75 F.Supp. 433 (E.D. Wis. 
1948); Richardson v. Zuppann, 81 F.Supp. 809 (M.D. Pa. 1949). 

Concerning a commanding officer’s authority to order searches in a foreign 
country, see subsection C.7, infra. 

For a detailed discussion of this authority, see subsection C.7, infra. 

MCM, par. 152, second example in fourth subparagraph. This subparagraph was 
revised to its present form by Executive Order 11835 dated January 27, 1975, and 
the change was based upon the holding of the U.S. Supreme Court in Chimel v. 
California, 395 U.S. 752 (1969). That decision, which materially restricted the scope 
of a search that might be conducted incident to apprehension, was effective only 
prospectively as to searches conducted after its date. Williams v. United States, 
401 U.S. 646 (1971). The change to the MCM provision must be retroactive to the 
date of the Chimel decision notwithstanding language to the contrary in the 
Executive Order. 

The referenced section of the MCM naturally uses the military term “‘apprehend- 
ing” instead of the term “arresting” ordinarily used in civilian criminal investiga- 
tions. The term “apprehension” is used in the UCMJ, being defined in Article 7(a) 
thereof as the taking of a person into custody. There is no significant difference 
between a military apprehension and a civilian arrest other than the persons who 
may apprehend. See MCM, par. 19; United States v. Wheeler, 21 USCMA 468, 45 
CMR 242 (1972). 

Respecting the permissible scope of a search incident to apprehension as 
including an area from which the accused might gain possession of weapons or 
evidence, Chimel uses the example of a gun on a table or in a drawer in front of the 
arrested person. Thus, in United States v. Harrison, 461 F.2d 1127 (Sth Cir. 1972), 
a search of a cigar box on a table near the accused was held lawful; in United 
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States v. Becker, 485 F.2d 51 (6th Cir. 1973), a search of a closed desk drawer 3 to 
5 feet from the accused was held lawful; in United States v. Wysocki, 457 F.2d 
1155 (5th Cir. 1972), a search of a box in a closet 6 feet from the accused was held 
lawful; in United States v. Patterson, 447 F.2d 424 (10th Cir. 1971), search of an 
envelope on a shelf of a kitchen cabinet 4 to 6 feet from the accused was held 
lawful. 

For cases applying the pre-Chimel rule as to the scope of the search, see United 
States v. Wheeler, 21 USCMA 468, 45 CMR 242 (1972); United States v. Bunch, 19 
USCMA 309, 41 CMR 309 (1970); United States v. Goldman, 18 USCMA 389, 40 
CMR 101 (1969); United States v. Ross, 13 USCMA 432, 32 CMR 432 (1963); United 
States v. Wallace (CM 398866) 27 CMR 605 (1958); United States v. Borys (CM 
412905) 39 CMR 608 (1968); United States v. Waller (CM 401337) 28 CMR 484 
(1959); United States v. Davenport (ACM S—20818) 33 CMR 734 (1963); United 
States v. Stein & Sizemore (CM 349776) 8 CMR 467 (1952); United States v. 
Gosnell (ACM 4351) 3 CMR 646 (1952). 


. If there has been no apprehension, even though probable cause existed therefor, 


such probable cause will not alone justify the search. United States v. Decker, 16 
USCMA 397, 37 CMR 17 (1966); United States v. Alston, 20 USCMA 581, 44 CMR 
11 (1971). Also, the search must be incident to a valid apprehension, and the 
apprehension cannot be validated by the fruits of the search. United States v. 
Brown, 10 USCMA 482, 28 CMR 48 (1959); United States v. Weshenfelder, 20 
USCMA 416, 43 CMR 256 (1971); United States v. Llano, 23 USCMA 129, 48 CMR 
690 (1974); United States v. Miner (CM 408710) 33 CMR 450 (1963). See also Byars 
v. United States, 273 U.S. 28 (1927). 

Respecting the accomplishment of the apprehension before the search is 
instituted, “under military procedure, arrest may be the first step in a series of 
associated acts from the receipt of information of a supposed offense to 
confinement, or it may be the end of a sequence of events so closely interrelated 
that it is impossible to fix the point of the actual deprivation of liberty.” United 
States v. Florence, 1 USCMA 620, 625. 5 CMR 48 (1952), and see also United 
States v. Brown, 10 USCMA 482, 28 CMR 48 (1959). However, an apprehension is 
complete if the totality of facts reasonably indicate that the accused and those 
possessing the power to apprehend are aware that the accused’s personal liberty 
has been restrained, even in the absence of verbalization. United States v. Fleener, 
21 USCMA 174, 44 CMR 228 (1972) (search held incident to accomplished 
apprehension). See also United States v. Waller (CM 401337) 28 CMR 484 (1959); 
United States v. Davison (ACM 16779) 29 CMR 829 (1960). In United States v. 
Pyatt, 22 USCMA 84, 46 CMR 84 (1972), the accused’s apprehension was not prior 
to the search. See also United States v. Thomas (ACM 4957) 4 CMR 729 (1952). 

The search need not always be precisely contemporaneous with the apprehen- 
sion. Thus, where the accused’s car was moved about one mile from the scene of 
his apprehension as a matter of traffic safety, such movement and later search was 
held not to have dissipated the continuity of the search which had been properly 
begun as an incident of the apprehension of the accused. United States v. Wheeler, 
21 USCMA 468, 45 CMR 242 (1972), citing principally Chambers v. Maroney, 399 
U.S. 42 (1970). In United States v. Brashears, 21 USCMA 552, 45 CMR 326 (1972), 
it was held that the search incident to apprehension could be conducted not only at 
the site of the apprehension but at the police station as well. However, where, 
following apprehension in a car, the accused and the car were taken to police 
headquarters and the accused was inside being questioned about the ownership of 
the automobile when the search was instituted of the car parked outside as the 
result of an assertion by one of the accused that he believed the registration slip 
was in the car; held, since the apprehension was completed and there was no 
danger that the accused could have used any weapons or destroyed or removed any 
evidence, the search was not incident to the apprehension. United States v. 
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Herberg, 15 USCMA 247, 35 CMR 219 (1965). Similarly, when an accused was 
apprehended at a different location and later physically brought to the place where 
his car was situated, telling him again that he was “under apprehension” did not 
constitute an arrest at the situs of the car. The court stated that the time and place 
of the arrest must be intimately connected with the time and place of the search to 
justify the latter as an incident of the former. United States v. Decker, supra. See 
also United States v. Cascio (ACM 8212) 16 CMR 799 (1954). 

In United States v. Edwards, 415 U.S. 800 (1974), search of the accused’s 
clothing, which had be en taken from him while he was in jail some 10 hours after 
his arrest, was held lawful, Mr. Justice White stating that “‘once the defendant is 
lawfully arrested and is in custody, the effects in his possession at the place of 
detention that were subject to search at the time and place of the arrest may 
lawfully be searched and seized without a warrant even though a substantial period 
of time has elapsed between the arrest and subsequent administrative processing on 
the one hand and the taking of the property for use as evidence on the other.” See 
also United States v. Robinson, 414 U.S. 218 (1973), holding that since a custodial 
arrest of a suspect based on probable cause is a reasonable intrusion under the 
fourth amendment, a search incident thereto requires no additional justification. 

Of course, if the apprehension is motivated exclusively to enable the official to 

conduct a search, such search may not be lawful. See footnote 62, infra, respecting 
sham or pretext apprehensions. See also Henderson v. United States, 12 F.2d 528 
(4th Cir. 1926); McKnight v. United States, 183 F.2d 977 (D.C. Cir. 1950). 
Military courts have no authority to issue apprehension warrants, so military case 
law respecting apprehensions pursuant to a state or federally issued warrants is 
sparse. Further, the Supreme Court has recently affirmed that there is no 
constitutional rule that law enforcement officers may not make arrests based upon 
probable cause when a warrant for the arrest has not been obtained, even if the 
officers had ample time and opportunity to secure a warrant. United States v. 
Watson, __ U.S. _., 96 S.Ct. 820, 46 L.ed.2d 598 (1976), citing particularly 
Gerstein v. Pugh, 420 U.S. 103 (1975). 

If an arrest is made pursuant to a warrant, the warrant must have been issued in 
compliance with applicable state or federal rules and on the basis of probable 
cause. Barnes v. Texas, 380 U.S. 253 (1965); Aguilar v. Texas, 378 U.S. 108 (1964). 
See also FRCrP, Rule 4. A search incident to apprehension may be valid even 
though the arresting officer purported to act pursuant to a warrant which was 
invalid, provided the arrest of the accused was lawful. United States v. Stackhouse, 
23 USCMA 118, 48 CMR 679 (1974). 

Respecting the showing of probable cause for issuance of an arrest warrant, 
compare the cases dealing with the showing required for issuance of a search 
warrant, subsection C.1, supra. 


. MCM, par. 19a, recites the categories of persons authorized to apprehend in the 


military services and requires that the apprehension of persons subject to the 
UCM] or to trial thereunder must be upon reasonable belief that an offense has 
been committed and that the person apprehended committed it. The requirement of 
reasonable belief is statutorily required by Article 7(b), UCMJ, and this requirement 
is equated to the common law requirement of “probable cause” to arrest. United 
States v. Brown, 10 USCMA 482, 28 CMR 48 (1959); United States v. Ness, 13 
USCMA 18, 32 CMR 18 (1962); United States v. Herberg, 15 USCMA 247, 35 CMR 
219 (1965); United States v. Ross, 13 USCMA 432, 32 CMR 432 (1963); United 
States v. Salatino, 22 USCMA 530, 48 CMR 15 (1973). Compare, however, United 
States v. Summers, 13 USCMA 573, 33 CMR 105 (1963). 

See also the cases cited in footnotes 66-68, infra, and associated text material. 

Insofar as the fourth amendment is concerned, an apprehension made on the 
basis of adequate probable cause is lawful even though the apprehending officer 
had adequate time and opportunity to obtain a warrant and even if no exigent 
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circumstances, such as the likely escape of the suspect, existed at that time. 
United States v. Watson, __ U.S. __, 96 S.Ct. 820, 46 L.ed.2d 598 (1976). 


. Chimel v. California, supra, note 56. And the authority to search for such items 


does not depend on what might later be decided was the probability in a particular 
arrest situation that weapons would in fact be found. United States v. Robinson, 
414 U.S. 218 (1973). See also United States v. Simpson (ACM 18623) 34 CMR 795 
(1964), where, following apprehension for AWOL, the person of the accused was 
searched. 

The earlier rule limited the search to instrumentalities, means, fruits and 
contraband, but this has now been extended to “mere evidence” of the crime. 
Warden v. Hayden, 387 U.S. 294 (1967), and respecting searches incident to 
apprehension, see United States v. Robinson, supra, note 60. The right to seize 
mere evidence may, however, be somewhat limited by the self-incrimination clause 
of the fifth amendment. See, e.g., Couch v. United States, 409 U.S. 322 (1973). 

The items seized as the result of a search incident to apprehension need not 
relate to the offense for which the accused was apprehended, but may relate to a 
different offense. United States v. Simpson, 15 USCMA 18, 34 CMR 464 (1964), 
citing federal cases; United States v. Brashears, 21 USCMA 552, 45 CMR 326 
(1972). The search may be thorough including requiring the accused to unroll his 
shirt sleeves and turn out his pockets. United States v. Brashears, supra. 

See also Section D, Seizures, infra. 

Thus, if the arrest is for a minor offense and is a sham or cover for a search for 
evidence of an unrelated crime, the search will not be lawful. Thus, where CID 
agents, who normally were not concerned with absentees, employed false represen- 
tations to gain entrance into the apartment where they arrested the accused for 
unauthorized absence, and then purportedly incident to such arrest searched the 
apartment for narcotics and discovered marijuana and heroin, it was held that such 
search was not lawfully executed. United States v. Santo, 20 USCMA 294, 43 CMR 
134 (1971), citing Amador-Gonzalez v. United States, 391 F.2d 308 (5th Cir. 1968), 
and Taglavore v. United States, 291 F.2d 262 (9th Cir. 1961). 

See also Green v. United States, 386 F.2d 953 (10th Cir. 1967) (arrest for 
vagrancy did not justify search); Ricehill v. Brewer, 338 F.Supp. 1311 (S.D. IA 
1971) (sham arrest for vagrancy held not to support search); Blazak v. Eyman, 339 
F.Supp. 40 (D. AZ 1971) (arrest for driving with revoked driver’s license delayed 
until the accused was suspected of carrying narcotics). Compare, however, 
Gustafson v. Florida, 414 U.S. 260 (1973). See also United States v. Ward (ACM 
4115) 2 CMR 688 (1951), which cites several federal cases. 


. See, e.g., Agnello v. United States, 269 U.S. 20 (1925). The time and place of the 


arrest must be intimately connected with the time and place of the search to justify 
the latter as an incident of the former. United States v. Decker, 16 USCMA 397, 37 
CMR 17 (1966), citing United States v. Herberg, 15 USCMA 247, 35 CMR 219 
(1965); United States v. Ross, 13 USCMA 432, 32 CMR 432 (1963). 

See also United States v. Cally, 259 F.Supp. 539 (S.D. N.Y. 1966); Carlo v. 
United States, 286 F.2d 841 (2d Cir. 1961); McKnight v. United States, 183 F. 2d 
977 (D.C. Cir., 1950). Compare, however, Hoffa v. United States, 385 U.S. 293 
(1966), where it was held that a suspect has no right to be arrested immediately 
upon accumulation of sufficient probable cause. Compare also United States v. 


Dutcher, 7 USCMA 439, 22 CMR 229 (1956). 


. Thus, in United States v. McDowell, 475 F.2d 1037 (9th Cir. 1973), search of the 


area was held lawful even after the accused was handcuffed, and United States v. 
Ciotti, 469 F.2d 1204 (3d Cir. 1972) is to the same effect. In United States v. 
Patterson, 447 F.2d 424 (10th Cir. 1971), search of the area was held lawful despite 
presence of 5 officers, one of whom was standing between the female accused and 
the cabinet searched. In People v. Perry, 266 N.E.2d 330 (1971), search of the area 
was held lawful even after the accused was handcuffed and removed from the room. 
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See also Note, 55 MINN. L. Rev. 1011 (1971), and United States v. Bradley, 455 
F.2d 1181 (Ist Cir. 1972). Compare, however, United States v. Colbert, 454 F.2d 
801 (Sth Cir. 1972), and United States v. Jones, 475 F.2d 723 (5th Cir. 1973). 

Thus, where the law enforcement agent placed the accused under arrest as a 
deserter and immediately instructed him to produce identification, evidence that he 
had no identification bearing his true name was held not inadmissible despite the 
failure of the agent to warn the accused of his rights. United States v. Coakley, 18 
USCMA 511, 40 CMR 223 (1969). See also United States v. Ziegler, 20 USCMA 523, 
43 CMR 363 (1971). 

Where the probable cause for the apprehension is based on a direct exploitation of 
illegally obtained information, the apprehension is not lawful and the search 
incident thereto is not lawful. United States v. Atkins, 22 USCMA 244, 46 CMR 244 
(1973). This is, of course, an application of the doctrine prohibiting use of the “fruit 
of the poisoned tree.”” See, for further applications of that doctrine, Section E, 
Evidence derivative from unlawful searches and seizures, infra, and compare 
Section 9.4, Fruit of Poisoned Tree, Munster and Larkin, Military Evidence, 
Second Edition, Bobbs-Merrill Co., Indianapolis. 

Henry v. United States, 361 U.S. 98 (1959); Draper v. United States, 358 U.S. 307 
(1959). 

Of course, probable cause based upon the personal observation of the apprehend- 
ing officer is the most satisfactory. See United States v. Salatino, 22 USCMA 530, 
48 CMR 15 (1973). However, complaints registered by actual victims of offenses are 
generally highly credible, and, unlike the reports of informers, do not require the 
same corroboration or verification in order to serve as probable cause for an arrest; 
also, the validity of an apprehension is not affected by the circumstances that it 
was accomplished by a policeman other than the one who received the complaint, 
for there is a need for freedom on the part of the police to act on the basis of the 
totality of information known to the police organization as a whole. United States v. 
Herberg, 15 USCMA 247, 35 CMR 219 (1965). See also Henry v. United States, 
supra; United States ex rel Frazier v. Henderson, 464 F.2d 260 (2d Cir. 1972); 
Whiteley v. Warden, 401 U.S. 560 (1971); and compare Beck v. Ohio, 379 U.S. 89 
(1964); United States v. Llano, 23 USCMA 129, 48 CMR 690 (1974). 

For cases in which the probable cause was held sufficient to justify the 
apprehension, see United States v. Wheeler, 21 USCMA 468, 45 CMR 242 (1972); 
Spinelli v. United States, 394 U.S. 410 (1969). See also United States v. Salatino, 22 
USCMA 530, 48 CMR 15 (1973), where the search was held valid since the 
apprehension was based on adequate probable cause, even though a prior 
authorization to search had not covered the search of the person of the accused. 

For cases in which the probable cause was held insufficient to justify the 
apprehension, see United States v. Llano, 23 USCMA 129, 48 CMR 690 (1974); 
United States v. Myers, 20 USCMA 269, 43 CMR 109 (1971); United States v. 
Castro, 23 USCMA 166, 48 CMR 782 (1974); United States v. Holiday (ACM S- 
18141) 28 CMR 807 (1959); United States v. Williams (ACM 15962) 28 CMR 736 
(1959). 


. Draper v. United States, supra, note 67; Spinelli v. United States, supra, note 67; 


Jones v. United States, 362 U.S. 257 (1962); United States v. Harris, 403 U.S. 573 
(1971) (the opinion by Mr. Justice Harlan in this case very carefully reviews the 
elements of probable cause when the reliability of an informer is involved); United 
States v. Watson, supra, note 59. . 

To support the existence of probable cause for apprehending a suspect based on 
information supplied by an informant, there must be circumstances shown in the 
record, by testimony of the apprehending officer or otherwise, tending to 
demonstrate the reliability of the informant, and demonstrating the justification for 
the apprehension. In United States v. Stackhouse, 23 USCMA 118, 48 CMR 679 
(1974), the justification was held clearly established by testimony if the informant 
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72. 


could be considered reliable, and the fact that the apprehending officer prior to the 
apprehension fully checked out every item of information provided by the informant 
and found it accurate was held adequate to establish reliability of the informant. In 
United States v. Llano, 23 USCMA 129, 48 CMR 690 (1974), where the 
apprehending officer referred to the informant only as a member of his unit whom 
he considered reliable and did not provide any underlying circumstances to support 
such conclusion, it was held that the information did not establish the informant’s 
reliability. Further, where the officer looked over a partition of a toilet stall and saw 
the accused and observed traces of blood in the commode, this provided nothing 
more than mere suspicion and did not constitute justification for the apprehension. 

Although acting on the basis of hearsay alone will not invalidate an apprehension, 
such as where an agent acted upon the report of a reliable informant which was 
supported by corroborating circumstances, but apprehension of the accused was 
held not based upon probable cause where the apprehending agents had no 
knowledge or information that the accused might be involved in illicit activity other 
than information supplied by a previously unknown person who said he was a 
Sergeant and an intelligence agent and his source of information was yet another 
and unidentified party described by him as a Vietnamese national who had supplied 
information in the past, and no effort was made by the apprehending agents to 
verify or determine the reliability of such information. United States v. Weshen- 
felder, 20 USCMA 416, 43 CMR 256 (1971). 

In United States v. Bunch, 19 USCMA 309, 41 CMR 309 (1970), the apprehension 

was held based upon fully adequate probable cause where before the apprehension 
an informer’s report was corroborated in at least three important particulars. 
MCM, par. 152, second example in fourth subparagraph. This limitation is derived 
from Schmerber v. California, 384 U.S. 757 (1966). The limitations in this paragraph 
should not be applied to a search that does not involve an intrusion into the body, 
however. Thus, in Cupp v. Murphy, 412 U.S. 291 (1973), the warrantless taking of 
scraping from a suspect’s fingernails was held permissible on the basis that the 
very limited search in taking the scrapings was counterbalanced by the highly 
evanescent evidence sought. In United States v. Smith, 470 F.2d 377 (D.C. Cir. 
1972), a benzidine test to determine the presence of blood on the penis of a rape 
suspect was held lawful. In United States v. Millen, 338 F.Supp. 747 (E.D. Wisc. 
1972), examination of a suspect’s hands under fluorescent light to see if he had 
handled narcotics dusted with fluorescent powder was held lawful. 

The limitation in this paragraph that the method of conducting the search be 

reasonable will be satisfied if the intrusion is taken under clinical conditions and 
under the protective eye of a physician or by a skilled technician. Briethaupt v. 
Abram, 352 U.S. 432 (1957). 
MCM, par. 150b, final subparagraph, where an example of gross or brutal 
maltreatment is given: pumping out the contents of the stomach of the accused over 
his protest. This is, of course, the holding of the Supreme Court in Rochin v. 
California, 342 U.S. 165 (1952), where such conduct was held to violate due 
process, as a method too close to the rack and screw to permit constitutional 
condonation. In Irvine v. California, 347 U.S. 128 (1954), the holding in Rochin was 
limited to situations involving coercion, violence or brutality to the person, and not 
to extend to merely a trespass upon property. See, also the discussion and cases 
cited in Section 9.3, Violations of “‘due process” of law, Military Evidence, op. cit. 


. MCM, par. 152, third example in fourth subparagraph. This is, of course, the 


“hot pursuit” search authorized in Warder v. Hayden, 387 U.S. 294 (1967). This is 
the only significant Supreme Court decision on this type of search and relatively 
few other courts have dealt with this situation. 

In Warden v. Hayden, supra, police were advised bv radio of the commission of a 
robbery and that a cab driver had observed the robber, a Negro about 5’8” tall, 
wearing a light cap and dark jacket, enter the hous: later searched. The police 
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arrived at the house within about 5 minutes. In Kirkpatrick v. Cox, 321 F.Supp. 284 
(W.D. Va. 1971), police were advised that the offense was committed by a person 
driving a red automobile, and, upon observing such a car at a motel, ascertaining 
that its motor was still warm; and learning that its occupant had just checked in, 
they immediately entered the motel room and conducted the search. In United 
States v. DeBose, 410 F.2d 1273 (6th Cir. 1969), after the accused who had been 
under surveillance fired two shots at the car in which the police were sitting, the 
police officer returned fire, briefly gave chase, returned to his car and called for 
assistance, and, when other police arrived, a bystander reported to them that the 
accused had entered a certain rooming house through a back door. The policemen 
then undertook to search the house, which revealed evidence which identified the 
suspect’s identity. In Piva v. United States, 387 F.2d 609 (1st Cir. 1967), following 
identification by two witnesses of the photographs of five successful bank robbers, 
and information that the accused had been observed approximately two hours after 
the robbery entering an apartment carrying a paper bag, the police entered the 
apartment and conducted a search, which uncovered stolen money and guns 
resembling those used during the robbery. 


The rationale of this type of warrantless search is the emergency implicit in the 
hot pursuit, and that to require the police to break off the pursuit in order to obtain 
a warrant would under the circumstances facilitate the escape of the accused and 
the removal or destruction of evidence. United States v. DeBose, supra; Warden v. 
Hayden, supra; Terry v. Ohio, 392 U.S. 1, 20 (1968). Note, also, Katz v. United 
States, 389 U.S. 347 (1967), where the court stated that electronic surveillance 
without the knowledge of the person involved and without prior authorization could 
not be justified on grounds of hot pursuit. 

In the cases cited in footnote 72, supra, police were notified that the person being 
pursued had entered the house or apartment searched. Compare, however, People 
v. Sprovieri, 238 N.E.2d 115 (1968), where the entry of the police was held proper 
even though the accused’s wife told them he was not at home; and People v. 
Eddington, 178 N.W.2d 686 (1970), affd 198 N.W.2d 297 (1972), where the fact that 
the accused’s car was parked nearby and footprints in the snow led from the car to 
the apartment door was held to constitute sufficient reasonable cause to believe the 
accused was in his apartment. 

Warden v. Hayden, supra, 387 U.S. at 299, where the court commented, “Speed 
here was essential, and only a thorough search of the house for persons and 
weapons could have insured that Hayden was the only man present and that the 


police had control of all the weapons which could be used against them or to effect 
an escape.” 


. Id., and see also United States v. DeBose, supra, note 72; Piva v. United States, 


supra, note 72; Kirkpatrick v. Cox, supra, note 72. In Kirkpatrick v. Cox, supra, 
note 72, the court approved the search of the motel room which was conducted 
immediately after the accused was removed from the room; and in Warden v. 
Hayden, supra, note 71, the evidence subsequently used against the accused was 
discovered by certain officers at approximately the same time the accused was 
discovered feigning sleep in a bedroom and was placed under arrest. In United 
States v. Davis, 423 F.2d 974 (5th Cir. 1970), however, a search which occurred 
three and one half hours after the emergency had ceased to exist was held not 
justified by the emergency. 

The Supreme Court in Warden v. Hayden, supra, did not expressly hold that the 
hot pursuit search could extend only to a search of the suspect or weapons (387 
U.S. 299-300), and United States v. DeBose, supra, note 72, would apparently not 
so restrict the scope of such a search. However, the Manual provision quoted at 
the outset of this subsection would appear to do so, since mere evidence would 
ordinarily not be usable to effect resistance or an escape. 

Warden v. Hayden, supra, note 71, 387 U.S. at 299. 
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MCM, par. 152, fourth example in fourth subparagraph. 

Care v. United States, 231 F.2d 22 (10th Cir. 1956); United States v. Minker, 312 
F.2d 632 (3d Cir. 1962); California v. Hurst, 325 F.2d 891 (9th Cir. 1963); Work v. 
United States, 243 F.2d 660 (D.C. Cir. 1957); Hobson v. United States, 226 F.2d 
890 (8th Cir. 1955); but compare People v. LaRosa, 25 AD.2d 587; McDowell v. 
United States, 383 F.2d 599 (8th Cir. 1967). In United States v. Burnside, 15 
USCMA 326, 35 CMR 298 (1965), action of police officers in seizing stolen electrical 
cable from the accused’s backyard was held not illegal where it was shown that the 
property was initially seen from a driveway outside the backyard by the police and 
had been recognized as meeting the description of the property stolen prior to the 
entry of the officers into the backyard. The court here considered the driveway as 
reasonably inferrable to be outside the curtilage of the accused’s dwelling. Cf., 
however, United States v. Conlon, 14 USCMA 84, 33 CMR 296 (1963). 

389 U.S. at 360. 


. Thus, in Air Pollution Variance Board v. Western Alfalfa Corp., 416 U.S. 861 


(1974), it was held that a state health inspector’s action in conducting daylight, 
visual pollution tests of smoke being emitted from a business’ chimneys, when the 
inspector had entered the outdoor premises of the business without the owner’s 
consent, did not constitute a violation of the fourth amendment. The plumes of 
smoke were visible for anyone to see in the sky. The court held the action was 
within the ‘‘open fields” exception approved in Hester, and the invasion of privacy, 
if any, was abstract and theoretical. In United States v. Cain, 454 F.2d 1285 (7th 
Cir. 1972), hunting club grounds were held “open fields” even though the grounds 
were a licensed commercial enterprise. In United States v. Brown, 473 F.2d 952 
(5th Cir. 1973), a suitcase hidden under a chicken coop in an “open field” was held 
not protected. In United States v. Brown, 487 F.2d 208 (4th Cir. 1973), the action of 
agents standing in the fields surrounding the accused’s barn and detecting the odor 
of illicit whiskey was held not unlawful. In Wattenburg v. United States, 388 F.2d 
853 (9th Cir. 1968), examination of a stockpile of Christmas trees some 30 feet from 
a motel operated by the accused and some 5 feet from a parking area used by 
patrons of the lodge was held unlawful. 

Whether observation of that which is open and patent does not constitute a 
search or constitutes a lawful search is relatively unimportant, since in either case 
the evidence so obtained is admissible. Compare, respecting the non-search view, 
the cases cited in footnote 30, supra, this topic. 

See also United States v. Hollon, 420 F.2d 302 (5th Cir. 1969). 

MCM, par. 152, fifth example in fourth subparagraph. The language used in 
describing this type of search is unchanged from that employed in the 1951 MCM, 
despite the likelihood that the constitutional rule is no longer restricted to a search 
for “criminal goods.” See Warden v. Hayden, supra, note 71; Schmerber v. 
California, infra, this footnote. 

This illustration is, according to Legal and Legislative Basis, MCM, U.S., 1951, a 
synthesis of various cases set out in a table in the case of Harris v. United States, 
331 U.S. 144 (1947). The cases in such table which most significantly support this 
type of search are Carroll v. United States, 267 U.S. 132 (1925), and Husty v. 
United States, 282 U.S. 694 (1931). A later case to the same effect is Chambers v. 
Maroney, 399 U.S. 42 (1970). Also see Schmerber v. California, 384 U.S. 757 (1966), 
where an officer was viewed as having been reasonably confronted with an 
emergency in that delay might have resulted in the destruction of the evidence 
sought, in this case the blood of an individual suspected of having operated a 
vehicle while drunk. 

The existence of the requirements for this type of search will authorize the 
search without the intervention and approval of the commanding officer, United 
States v. Soto, 16 USCMA 583, 37 CMR 203 (1967). 

Criminal goods were defined in Warden v. Hayden, supra, note 71, as follows, 
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quoting from Harris v. United States, supra, note 81: “instrumentalities and means 
by which a crime is committed, the fruits of crime such as stolen property, 
weapons by which escape of the person arrested might be effected, and property 
the possession of which is a crime.” Carroll v. United States, supra, note 81, 
involved contraband goods, illegally possessed intoxicating liquor. See also Wheeler 
v. United States, 21 USCMA 468, 45 CMR 242 (1972); United States v. Soto, 16 
USCMA 583, 37 CMR 203 (1967); United States v. Decker, 16 USCMA 397, 37 
CMR 17 (1966); United States v. Penman, 16 USCMA 67, 36 CMR 223 (1966); 
United States v. Garlich, 15 USCMA 362, 35 CMR 334 (1965); citing Henry v. 
United States, 361 U.S. 98 (1959); United States v. Summers, 13 USCMA 573, 33 
CMR 105 (1963). 

Both the existence of probable cause to believe that criminal goods are involved 
and in a certain place, and the significant possibility of the destruction or removal 
of such goods if a search is not immediately conducted are required in this category 
of searches. United States v. Decker, supra; United States v. Penman, supra. 
Reasonable grounds here are equivalent to probable cause. See the cases in 
footnote 85, infra. Both the existence of probable cause to believe that criminal 
goods are involved and in a certain place, and the significant possibility of the 
destruction or removal of such goods if a search is not immediately conducted are 
required in this category of searches. United States v. Decker, supra; United States 
v. Penman, supra. 

Respecting the location where criminal goods are reasonably believed to be, 
Carroll v. United States, supra, note 81, spoke of highly mobile vehicles, such as a 
ship, motor boat, wagon or automobile, and doubtless, had the case been decided 
later, would have included aircraft. On the other hand, a military decision suggests 
that the place might be an immovable structure, as a hut, when the emergency was 
created by public knowledge of thefts from the hut. United States v. Davis, 4 
USCMA 577, 16 CMR 151 (1954). This holding is, however, of extremely doubtful 
validity in view of the recent Supreme Court decision in Vale v. Louisiana, 399 
U.S. 30 (1970). Cf. also United States v. Garlich, supra, note 82. In United States v. 
Swanson, 3 USCMA 671, 14 CMR 89 (1954), a search of the persons of several men 
was conducted on the basis that immediate action was demanded to prevent the 
removal of stolen goods, in this case money, and such search was held lawful. 

See also United States v. Wheeler, supra, note 82; United States v. Soto, supra, 

note 82; United States v. Garlich, supra, note 82; and compare United States v. 
Poundstone, 22 USCMA 277, 46 CMR 277 (1973). 
As noted in footnotes 82 and 83, supra, the circumstances which demand 
immediate action to prevent the removal or destruction of the goods are alone 
insufficient to justify the search; but there must also be reasonable grounds to 
believe that criminal goods are involved and in the place that would permit such 
removal or destruction. United States v. Decker, supra, note 82; United States v. 
Penman, supra, note 82. See also Schmerber v. California, supra, note 81. 

For cases interpreting the immediacy of circumstances in this connection, see 
United States v. Wheeler, supra, note 82; United States v. Lange, 15 USCMA 486, 
35 CMR 458 (1965); United States v. Herberg, 15 USCMA 247, 35 CMR 219 (1965); 
United States v. Davis, supra, note 83; United States v. Swanson, supra, note 83. 


5. United Staies v. Soto, supra, note 82; United States v. Decker, supra, note 82; 


United States v. Penman, supra, note 82; United States v. Garlich, supra, note 82, 
citing Henry v. United States, supra, note 82 and Stacey v. Emery, 97 U.S. 642 
(1878); United States v. Herberg, supra, note 84; United States v. Summers, 13 
USCMA 573, 33 CMR 105 (1963) (Police officers should have the right to expect 
courts to be reasonable in judging their responses to particular situations, and 
especially when weapons may be involved); United States v. Ness, 13 USCMA 18, 
32 CMR 18 (1962); United States v. Harmon, 12 USCMA 180, 30 CMR 180 (1961). 
See also the discussion of the quality and quantum of evidence required to 
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support probable cause for arrest, supra, subsection C.2; to support probable cause 
for the issuance of a warrant, supra, C.1; and to support probable cause for a 
commanding officer’s search authorization, infra, C.7. 


. United States v. Wheeler, supra, note 82; United States v. Ness, 13 USCMA 18, 32 


CMR 18 (1962), citing Draper v. United States, 358 U.S. 307 (1959); United States 
v. Harris, 403 U.S. 573 (1971); Spinelli v. United States, 394 U.S. 410 (1969). See 
also the cases listed in subsection C.2, note 68, supra. 
Carroll v. United States, supra, note 81; United States v. Wheeler, supra, note 82. 
In the latter case, as an example, the investigator had reliable information to 
believe that marijuana was kept in the accused’s vehicle and he also had reason to 
believe that the accused knew of the investigation and could dispose of 
incriminating items if the search were delayed, and search without a warrant or 
other authorization was held lawful. See also cases cited in footnotes 82 and 83, 
supra. 

If a government vehicle is ordered searched under this rule, there is some 
authority that persons in the vehicle at the time of such search may also be 
searched incident to the search of the vehicle. See United States v. Poundstone, 22 


USCMA 277, 46 CMR 277 (1973). 


. Chambers v. Maroney, supra, note 81; United States v. Wheeler, supra, note 82, 


citing Chambers v. Maroney. Compare, however, United States v. Herberg, 15 
USCMA 247, 35 CMR 219 (1965). 

Coolidge v. New Hampshire, 403 U.S. 443 (1971); Harris v. United States, 390 U.S. 
234 (1968); Cooper v. California, 386 U.S. 58 (1967). In United States v. Garlich, 15 
USCMA 362, 35 CMR 334 (1965), where the vehicle was in a condition that it was 
incapable of being self-propelled, the court held it more closely resembled a 
structure so that the more liberal rules applicable to searches of automobiles were 
not applicable. 

MCM, par. 152, sixth example in fourth subparagraph. If consent to search is 
freely given, the ordinary requirements of authorization, a search warrant, probable 
cause or exigent circumstances are dispensed with. United States v. Watkins, 22 
USCMA 270, 46 CMR 270 (1973); United States v. Castro, 23 USCMA 166, 48 CMR 
782 (1974); United States v. Unrue, 22 USCMA 466, 47 CMR 556 (1973). 
Schneckloth v. Bustamonte, 412 U.S. 218 (1973). Consent is of course not voluntary 
if secured by force, threats or intimidation, Amos v. United States, 255 U.S. 313 
(1921) or by subtly coercive police questions or other coercive tactics, Schneckloth 
v. Bustamonte, supra. Implied coercion sufficient to negate consent may be found 
where there is a disparity of position between the government official and the 
person allegedly consenting. United States v. Lamb (CGCMS 21814) 36 CMR 806 
(1965). See also United States v. Herberg, 15 USCMA 247, 35 CMR 219 (1965). 
Schneckloth v. Bustamonte, supra, note 91; Bumper v. North Carolina, 391 U.S. 
543 (1968). 

Some of the circumstances that may have special significance in determining 
whether consent was voluntary include whether or not the person was in custody of 
law enforcement officials at the time, United States v. Decker, 16 USCMA 397, 37 
CMR 17 (1966); United States v. Herberg, 15 USCMA 247, 35 CMR 219 (1965); 
United States v. Justice, 13 USCMA 31, 32 CMR 31 (1962), citing Judd v. United 
States, 190 F.2d 649 (D.C. Cir. 1951) (the burden upon the prosecution to show 
voluntary consent is especially heavy if the accused was already in custody at the 
time he purportedly gave his consent); United States v. Hurt, 9 USCMA 735, 27 
CMR 3 (1958); United States v. Holiday (ACM S-18i41) 28 CMR 807 (1959). In 
United States v. Watson, supra, note 59, the Supreme Court held that a request for 
authority to search a person’s car immediately after he had been arrested and his 
person had been searched did not produce other than an essentially free and 
unconstrained choice where there was a simple request unaccompanied by any 
threat, promise or subtle form of coercion. In this case, the arrest occurred on a 
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public street rather than in the confines of a police station. The court stated that 
the mere fact of custody alone has never been enough in itself to demonstrate a 
coerced consent to search. See also People v. Zazzeta, 189 N.E.2d 260 (1963). 

Other such circumstances are the mental or emotional state of the person at the 
time, People v. Lind, 18 N.E.2d 189 (1938); Harless v. Turner, 456 F.2d 1337 (10th 
Cir. 1972); and whether the consent is given as a condition precedent for a lawful 
action, United States v. Lallande, 22 USCMA 170, 46 CMR 170 (1973), where 
following conviction and sentencing for a drug offense, consent by the accused to a 
warrantless search of his person or property by his commanding officer as a 
condition precedent to his being placed in a probationary status was held valid: and 
see also United States v. Joyce, 22 USCMA 180, 46 CMR 180 (1973) 

The law does not readily imply consent. The fact of voluntary consent must be 
shown by the government by clear and convincing evidence of unequivocal consent, 
freely and intelligently given. MCM, par. 152, seventh subparagraph, final 
sentence; United States v. Smith, 13 USCMA 553, 33 CMR 85 (1963); United States 
v. Decker, 16 USCMA 397, 37 CMR 17 (1966); United States v. Johnson, 17 
USCMA 514, 38 CMR 312 (1968); United States v. Mayton, 23 USCMA 565, 50 
CMR 784 (1975); United States v. Berry & Mitchell, 6 USCMA 609, 20 CMR 325 
(1956); United States v. Tuchman (CGCMS 22056) 39 CMR 873 (1968). See also 
Section F, infra. 

For cases in which it was held that no consent was given, see United States v. 
Herberg, 15 USCMA 247, 35 CMR 219 (1965), citing Whitley v. United States, 237 
F.2d 787 (D.C. Cir. 1956) (where an accused was in custody and undergoing 
questioning as to ownership of an automobile in which he had been apprehended, 
his assertion that he thought the registration slip for the vehicle was in the car was 
held not to constitute freely given consent to search the automobile; the search 
could not be justified on the ground that it was a reasonable police response to the 
accused’s assertion that he believed the registration slip was in the car); United 
States v. Unrue, 22 USCMA 466, 47 CMR 556 (1973); United States v. McCrary, 18 
USCMA 104, 39 CMR 104 (1969); United States v. Rehm, 19 USCMA 559, 42 CMR 
161 (1970). 

For cases in which it was held that the consent given was voluntary, see United 
States v. Decker, 16 USCMA 397, 37 CMR 17 (1966); United States v. Rushing, 17 
USCMA 298, 38 CMR 96 (1967) (the will of the accused held not overborne by any 
false representation of authority or any trick or pressure); United States v. 
Whitacre, 12 USCMA 345, 30 CMR 345 (1961); United States v. Johnson, 17 
USCMA 514, 38 CMR 312 (1968) (where the accused’s own actions indicated he 
understood an NCO’s language as a request and not an order that he consent to a 
search of his locker, and he opened his locker only after he had privately confessed 
theft to the owner of the property taken); United States v. Glenn, 22 USCMA 295, 
46 CMR 295 (1973); United States v. Wilcher, 4 USCMA 215, 15 CMR 215 (1954); 
United States v. Doyle, 1 USCMA 545, 4 CMR 137 (1952); United States v. Insani, 
10 USCMA 519, 28 CMR 85 (1959); United States v. Hurt, 9 USCMA 735, 27 CMR 
3 (1958). 

For cases in which it was held that the consent given was not voluntary, see 
United States v. Smith, 13 USCMA 553, 33 CMR 85 (1963); United States v. 
Whitacre, 12 USCMA 345, 30 CMR 345 (1961); United States v. Cady, 22 USCMA 
408, 47 CMR 345 (1973); United States v. Mayton, supra, this note. 

Schneckloth v. Bustamonte, supra, note 91; United States v. Watson, supra, note 
59; United States v. Insani, 10 USCMA 519, 28 CMR 85 (1959). It is interesting to 
note that although the Jnsani case preceded the Supreme Court decision in 
Schneckloth by several years, it paralleled to a significant extent the rationale of 
Schneckloth. And neither a warning of fourth amendment rights nor one given 
under the provisions of Article 31(b), UCMJ, is required. United States v. Insani, 
supra; United States v. Whitacre, 12 USCMA 345, 30 CMR 345 (1961); United 
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States v. Rehm, 19 USCMA 559, 42 CMR 161 (1970); United States v. Schultz, 19 
USCMA 311, 41 CMR 311 (1970); United States v. Cuthbert, 11 USCMA 272, 29 
CMR 88 (1960). 

In United States v. Rushing, 17 USCMA 298, 38 CMR 96 (1967), it was held that 
although when requesting consent for a search, preliminary advice to the person 
concerned may be eminently desirable, it is not a constitutional and indispensable 
condition to the consent to search by a person. Such preliminary advice might well 
insure that the person, whether in or out of police custody, was informed of the 
following matters: (1) the specific reason for the search; (2) that he has a right to 
counsel and to the presence of the counsel before he gives his consent; (3) that a 
search may not be made without a warrant and without his consent; (4) that he has 
the absolute right to refuse to give consent to the search; and (5) that if he 
consents, any evidence discovered in the search can be used against him in a 
criminal trial. And in United States v. Justice, 13 USCMA 31, 32 CMR 31 (1962), 
the court stated, “It would certainly lessen the frequency of dispute and ease the 
burden of decision if law enforcement agents made crystal clear to persons whose 
premises are to be searched that they have no official authorization, and that they 
cannot search in the absence thereof, unless they have free and knowing consent to 
enter into and search the premises.” 

See also United States v. Whitacre, supra, where the person who granted consent 

signed a written authorization for the search which included a statement that his 
constitutional right to be protected against an unreasonable search and seizure had 
been explained to him and was waived; United States v. Rehm, supra; United 
States v. Schultz, 19 USCMA 311, 41 CMR 311 (1970). 
Thus, in United States v. Westmore, 14 USCMA 474, 34 CMR 254 (1964), where an 
accused was taken into custody and told a search was desired and he furnished 
directions to his barracks and pointed out his locker and remained silent in the face 
of the arresting officer’s statement to the accused’s commanding officer at the 
scene of the search that the accused had ‘“‘apparently consented” to the search, 
held, the burden of showing consent, rather than mere acquiescence, had not been 
sustained; in United States v. Vasquez, 22 USCMA 492, 47 CMR 793 (1973), where 
the accused’s commanding officer asked for permission to search the accused's 
locker and car, and such officer was at the time accompanied by a sergeant with a 
sledgehammer and bolt cutters and the accused was told his locker would probably 
be opened, with or without his consent, the finding that there was no voluntary 
consent but only mere submission was held based on substantial evidence; and in 
United States v. Jordan, 23 USCMA 525, 50 CMR 664 (1975), where the accused 
was in custody and a police officer told him that he, the officer, intended to search 
the accused’s room and asked if he had any objection; the accused responded that 
there was nothing there, and the officer asked if the accused minded if the officer 
looked; and then, following refusal of the accused’s request to make a telephone 
call and another request that he consent to the search, the accused responded, 
“Yes, I can’t really stop you,” it was held there was no real consent but only mere 
acquiescence to police authority. 

See also United States v. Mayton, supra, note 92; United States v. Johnson, 17 
USCMA 514, 38 CMR 312 (1968); United States v. Mathis, 16 USCMA 522, 37 
CMR 142 (1967); United States v. Brown, 10 USCMA 482, 28 CMR 48 (1959); 
United States v. Wilcher, 4 USCMA 215, 15 CMR 215 (1954); United States v. 
McCrary, 18 USCMA 104, 39 CMR 104 (1969); United States v. Lamb (CGCMS 
21814) 36 CMR 806 (1965); United States v. Tuchman (CGCMS 22056) 39 CMR 873 
(1968); and cf. United States v. Smith, 13 USCMA 553, 33 CMR 85 (1963). 

Bumper v. North Carolina, 391 U.S. 543 (1968), where the police stated that they 
had a search warrant to search the house, which was not later proved; Amos v. 
United States, 255 U.S. 313 (1921), where the officers simply asserted that they had 
come to search the premises. See also Hoover v. Beto, 467 F.2d 516 (Sth Cir. 1972); 
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United States v. Chase, 24 USCMA 95, 51 CMR 268 (1976), distinguishing United 
States v. Glenn, supra, note 92. 

United States v. Boukater, 409 F.2d 537 (Sth Cir. 1969). Thus, evidence was held 
sufficient to establish free and voluntary consent to the search of the accused’s 
room despite his testimony that he was advised that failure to consent would lead to 
application to the base commander for authority to search, United States v. 
Watkins, 22 USCMA 270, 46 CMR 270 (1973). 

See also United States v. Glenn, 22 USCMA 295, 46 CMR 295 (1973); United 
States v. Rushing, 17 USCMA 298, 38 CMR 96 (1967), citing numerous federal and 
state cases; United States v. Marrelli, 4 USCMA 276, 15 CMR 276 (1954); United 
States v. Friend (CGCMS 20062) 17 CMR 550 (1954). 


. People v. Schmoll, 48 N.E.2d 933 (1943); United States v. Dichiarinte, 445 F.2d 126 


(7th Cir. 1971); Bretti v. Wainwright, 439 F.2d 1042 (Sth Cir. 1971); United States v. 
Castro, 23 USCMA 166, 48 CMR 782 (1974). Thus, where consent was limited to a 
search for marked money but with the understanding that, if in the course of the 
search contraband was discovered, it would be seized, and the accused emptied his 
pockets, the searching officer’s inspection of a notebook produced by the accused 
to determine if it contained hidden money within its pages was within the terms of 
the consent, but the seizure of the notebook was not authorized since it was not 
contraband and at the time there was no connection between the notebook and any 
criminal activity. United States v. Castro, supra. 

Where the accused voluntarily produced evidence and made damaging state- 
ments during the search beyond its scope, evidence thereof was held properly 
admissible regardless of any issue of probable cause. United States v. Riga (ACM 
20715) 42 CMR 1023 (1970). 

Consent is not irrevocable, but can be withdrawn for any reason at any time, before 
the search has begun or even when the search is in progress, and when so 
withdrawn, the search must cease if commenced. United States v. Castro, 23 
USCMA 166, 48 CMR 782 (1974); United States v. Cady, 22 USCMA 408, 47 CMR 
345 (1973). Thus, when the accused withdrew his consent to a search of his person 
as the searcher was in the process of unbuttoning the accused’s rear pocket, and 
the searcher did not desist, heroin found in that pocket by the searcher was held 
not admissible against the accused. United States v. Cady, supra, citing numerous 
state and federal cases, including Schneckloth v. Bustamonte, supra, note 91. 
Although the authority to consent to a search of property is not necessarily 
equivalent to standing to object to an illegal search (seé Section B.2, supra), the two 
are related at least to the extent that no consent would be necessary to conduct a 
search with respect to a person who could in no event have standing to object to 
such search. See, however, United States v. Garlich, 15 USCMA 362, 35 CMR 334 
(1965), where it was held that since a mere invitee lawfully on the premises that 
have been unlawfully searched has standing to complain and since the right to 
immunity from unreasonable searches is personal, it follows that consent is valid 
against the accused only if obtained from the accused himself (if he was at least a 
mere invitee lawfully on the premises) by word or deed, either directly or through 
an agent. There was, however, an adequate showing of agency in that case. 

If, however, one person has the right of exclusive present occupancy of certain 
premises or a part of them, others cannot validly consent to a search of such 
premises or a part. United States v. Mathis, 16 USCMA 522, 37 CMR 142 (1967). 
Thus, a co-occupant of premises could not validly consent to a search of any part of 
the premises personal to the accused, such as a closet or a chest used by him. /d., 
and see also Roberts v. United States, 322 F.2d 892 (8th Cir. 1964). 

Coolidge v. New Hampshire, 403 U.S. 443 (1971). In the case of valid, freely-given, 
third party consent, as by the wife, there is no necessity that officials obtain 
consent also from the husband even though he might be available, nor is there any 
necessity that officials advise the husband that they intend to request permission to 
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search from the wife. Jd. See also United States v. Matlock, 415 U.S. 164 (1974). In 
that case, although the case was remanded for reconsideration of the sufficiency of 
evidence, voluntary consent by a woman with whom the accused jointly shared a 
bedroom and bathroom was viewed as effective as against the accused respecting a 
search of such rooms. In United States v. Mathis, supra, note 99, the home of the 
woman with whom the accused was living was searched with the voluntarily given 
consent of such woman and stolen items brought to the home by the accused were 
observed in rooms shown to be under the woman’s control, and such search and the 
seizure of such items were held lawful. In United States v. Green (ACM 16818) 29 
CMR 868 (1960), where valid consent had been given by the accused’s wife to 
search the accused’s car, subsequent mere acquiescence by the husband was held 
not to negate the valid consent already given. See also United States v. Lawless, 
465 F.2d 422 (4th Cir. 1972); and cf. United States v. Smeal, 23 USCMA 347, 49 
CMR 751 (1975). 

Frazier v. Cupp, 394 U.S. 731 (1969). 

State v. Howe, 182 N.W.2d 658 (1970); Clarke v. Neil, 427 F.2d 1322 (6th Cir. 
1970); State v. Smith, 531 P.2d 843 (1975); State v. Curley, 171 S.E.2d 699 (1970). 
Stone v. California, 376 U.S. 483 (1964); Chapman v. United States, 365 U.S. 610 
(1961); United States v. Costa, 356 F.Supp. 606 (D.C. Cir. 1973); and compare 
United States v. Heisman, 503 F.2d 1284 (8th Cir. 1974). 

In United States v. Mathis, supra, note 99, the court stated that only if. another 
possesses rights of occupancy which are equal or paramount to those of the 
accused, consent by that person to a search does not involve a waiver of the 
constitutional rights of the accused. See also United States v. Sumner (ACM 18679) 
34 CMR 850 (1964). In United States v. Matlock, supra, note 100, however, the 
Supreme Court commented that common authority is not to be implied from the 
mere property interest of a third party in the property, and the authority which 
justifies the third party consent does not rest upon the law of property, with its 
attendant historical and legal refinements. Instead, the authority rests on the 
mutual use of the property by persons generally having joint access or control for 
most purposes so that it is reasonable to recognize that any of the co-inhabitants 
has the right to permit the inspection in his own right and that the others have 
assumed the risk that one of their number might permit the common area to be 
searched. (Emphasis added). 


. In Frazier v. Cupp, supra, note 101, the circumstances were viewed such that the 


accused was considered to have assumed the risk that the co-user of the property 
would have permitted a search. According to the comment in United States v. 
Matlock, reported in footnote 104, supra, assumption of risk may be a corollary of 
common ownership or occupancy. 

389 U.S. 347 (1967). 

See, e.g., holdings to such effect in People v. Wood, 293 N.E.2d 559 (1973), where 
a boarder shared a bedroom with the son of the owner of the premises and the 
owner was considered to have a right to enter her own son’s room, and it was held 
that the boarder, not having exclusive control of the room, had no reasonable 
expectation of privacy. In United States v. Costa, 356 F.Supp. 606 (D.C. Cir. 1973), 
it was held that a guest in a hotel room had a reasonable expectation of privacy that 
the hotel manager would not consent to a search of the room, even though the 
search occurred a few hours after check-out time but before the guest’s belongings 
had been removed. 


. United States v. Wischerth, 68 F.2d 161 (2d Cir. 1933); Davis v. United States, 328 


U.S. 582 (1946); JAGA 1954/8177, 30 Sept 1954, 4 DigOp, Search and Seizure, 
Section 7.7. 


. MCM, par. 152, seventh example in fourth subparagraph. Although this provision is 


relatively clear, its meaning in certain particulars can be ascertained more 
completely by comparison with the similar provision contained in par. 152 of the 
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1951 MCM. The stated purposes in rewriting the provision in the current MCM 
were to clarify it and to indicate that the type of search authorized by a 
commanding officer must be based upon probable cause. Analysis, par. 152, eighth 
subparagraph. Thus, the description of the areas and persons subject to a 
commanding officer’s search was probably not intended to be modified. 

The proviso in this sentence to the effect that the authorizing officer must at the 

time have control over the place where the property or person to be searched was 
situated or found, or, if that place was not under military control, he must have 
control over persons subject to military law or the law of war in that place, is 
designed to identify the commanding officer or officer in charge who might 
appropriately take the action. In other words, a commanding officer or officer in 
charge may not authorize searches respecting property not under his military 
control, such as within an entirely different command, or respecting persons not 
under his military control, such as military persons not of his command and not 
found within a place under his military control. This limitation is more nearly one of 
jurisdiction than general search authority. Military control over personnel generally 
follows assignment or employment of such personnel by the command. 
MC, par. 152, item (1) in seventh example in fourth subparagraph. This does not 
authorize a search of property within the United States and its territories or 
possessions but not within a military installation, such as off-base housing. United 
States v. DeLeo, 5 USCMA 148, 17 CMR 148 (1954), citing United States v. Darby, 
2 CMR(AF) 200 (1949); United States v. Kauffman (AC Vi 18974) 33 CMR 748 (1963). 
Nor does it cover property of a person not subject to military law, such as a civilian 
employee, even though such property might be within a military installation. 

In foreign countries, the authority of a commanding officer to search off-post 
property or dwellings of military persons may be affected by or dependent upon 
international agreements or arrangements between the United States and the 
foreign country involved. For example, in United States v. Carter, 16 USCMA 277, 
36 CMR 433 (1966), which involved the search of rental housing off the military 
reservation in France, which housing was occupied by the military accused, the 
Court of Military Appeals split into three different opinions, as follows: (1) that 
there had clearly been a waiver by the French for American authorities to proceed 
as they might under the Status of Forces Agreement, with the end result that there 
was complete consistency between the terms of that agreement and par. 152, 
MCM;; (2) that, although the accused could rely upon the Status of Forces 
Agreement to challenge the legality of the search, the basic requirement of the 
treaty that there be liaison between the French and American authorities was met 
and, therefore, the search was conducted in compliance with such Agreement; and 
(3) that inasmuch as the search satisfied constitutional requirements and other 
requirements of American law, the court need look no further. In United States v. 
Mitchell, 21 USCMA 340, 45 CMR 114 (1972) and United States v. Taylor, 21 
USCMA 343, 45 CMR 117 (1972), the court held that the military commanding 
officer had no off-base authority to order searches under the Okinawan Civil 
Administration, and that instead warrants for such searches were required to be 
issued by a local judge or magistrate. See also United States v. Bass, 8 USCMA 
299, 24 CMR 109 (1957); United States v. Higgins, 6 USCMA 308, 20 CMR 24 
(1955); United States v. DeLeo, supra, this footnote. 

If the foreign country is occupied and under military government, “‘a search and 
seizure deemed necessary by the highest military commanders, ordered by them to 
be conducted in a manner customarily employed by the military, with their orders 
relayed down the chain of military command and executed in an orderly manner by 
military personnel, cannot be termed unreasonable.” Richardson v. Zuppann, 81 
F.Supp. 809, 813 (M.D. Pa. 1949). See also United States v. Best, 76 F.Supp. 857, 
864 (D. Mass. 1948); Grewe v. France, 75 F.Supp. 433 (E.D. Wisc. 1948). 

MCM, par. 152, item (2) in seventh example in fourth subparagraph. This is, of 
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course, complementary to item (1), discussed in footnote 110, supra, in that it deals 
with the search of 4 person rather than property. 

MC, par. 152, item (3) in seventh example in fourth subparagraph. This by its 
terms would include property owned by the government and furnished to military 
persons for their use or occupancy, such as lockers, desks, living accommodations, 
etc.: and would include property owned by the government and situated off-base, 
such as vehicles and other movables. Whether off-base government rental housing, 
as distinguished from government quarters, is “military property of the United 
States” is open to question. 

In United States v. Poundstone, 22 USCMA 277, 46 CMR 277 (1973), one of the 
judges of the Court of Military Appeals held that in a war zone during a period of 
hostilities a search might be ordered of a government vehicle for security purposes 
even in the absence of probable cause; and the second judge concurred on the 
ground that the commanding officer’s authority and responsibility was sufficiently 
broad to authorize the search to protect his base and its personnel. 

See, for example, paragraphs 5c and 128a, MCM. 

MC, final portion of seventh example in fourth subparagraph. The inclusion of 
authority to delegate to persons “‘made available” to the commanding officer was to 
make possible, in areas of high concentration of military personnel, the establish- 
ment of a military “magistrate” to act for several commands. Analysis, par. 152, 
eighth subparagraph. 

MCM, final portion of seventh example in fourth subparagraph. The delegation of 
authority to order searches was first included in the 1951 MCM, and was early 
approved by the Court of Military Appeals, United States v. Doyle, 1 USCMA 545, 
4 CMR 137 (1952). The delegation should not, however, amount to an abandonment 
of the commanding officer’s authority, such as by delegation to a great many 
persons. United States v. Taylor (ACM 4426) 1 CMR 847 (1951); United States v. 
Drew, 15 USCMA 449, 35 CMR 421 (1965); JAGJ 1953/6066, 14 Aug. 1953. 
However, the delegation may be either broad or limited. JAGJ 1953/6066, 14 Aug. 
1953. 

Many of the cases decided shortly after the effective date of the 1951 MCM 
apparently involved implied rather than express delegations of authority to search. 
Thus, in United States v. Doyle, supra, the implied delegation of authority to a 
master-at-arms was upheld; in United States v. Swanson, 3 USCMA 671, 14 CMR 
89 (1954), a search conducted by the first sergeant of the company in the absence 
of any officers of the unit was upheld, although not expressly on the theory of 
implied delegation; in United States v. Davis, 4 USCMA 577, 16 CMR 151 (1954), 
authority of the first sergeant of the company in the absence of all unit officers was 
upheld, but again not expressly on the basis of implied delegation; in United States 
v. Rhodes, 3 USCMA 73, 11 CMR 73 (1953), a search conducted at the instigation 
of CID agents on a military reservation was upheld; in United States v. Bolling, 10 
USCMA 82, 27 CMR 156 (1958), seizure of marijuana from an open duffel bag in a 
barracks by a non-commissioned officer who was clothed with power to supervise 
the discipline of the command, and his later search of the bag in an effort to 
segregate other contraband that might be contained in the bag, was held lawful; in 
United States v. Toreson (ACM 5796) 8 CMR 676 (1953), where an adjutant was 
directed generally by the commanding officer to act in his absence and in such 
absence authorized a search, such search was held lawful; in United States v. Holt 
(CM 357002) (1952), a search conducted by an executive officer in the absence of 
the commanding officer was held lawful: and in United States v. Murray, 12 
USCMA 434, 31 CMR 20 (1961), a search conducted by a warrant officer who was 
the senior officer present within the unit and his superior was only temporarily 
absent therefrom but still in the same geographical area was upheld. See also 
United States v. Weston (CM 402568) 28 CMR 571 (1959); United States v. Owens 
(ACM 19475) 36 CMR 909 (1966); United States v. McCulloch (WC NCM 60-00185) 
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29 CMR 676 (1960). In many of these cases, it is not clear whether the court was 
holding that there actually was an implied delegation or simply that the searches, 
under the circumstances under which they were conducted, were not unreasonable. 
In any event, the absence of current cases in this area tends to indicate the 
lessening of the acuity of this problem. 

For a case of conditional delegation of authority to search, see United States v. 

Ness, 13 USCMA 18, 32 CMR 18 (1962). 
MCM, final portion of seventh example in fourth subparagraph. In United States v. 
Ness, supra, note 115, the court stated that the fundamental idea that delegation 
not be made to a police officer was that the official to whom the request for 
authorization to search is made should bring “‘judicial” rather and “‘police” 
attitudes to the examination of the operative facts. In United States v. Drew, 15 
USCMA 449, 35 CMR 421 (1965), the court stated that the authority to delegate 
should be exercised reasonably and impartially and should be limited to those 
persons whose rank, experience, duties, responsibilities and temperament are such 
as to insure a dispassionate and impartial determination. To the same effect, see 
also United States v. Taylor (ACM 4426) 1 CMR 847 (1951). 

Although not dealing with delegation but with the impartiality required of the 
official who authorizes a search, Coolidge v. New Hampshire, 403 U.S. 443 (1971), 
held that a search warrant issued by a State Attorney General who was the chief 
investigator and prosecutor of the case and not the detached and neutral magistrate 
required by the fourth amendment was invalid; and compare also Shadwick v. City 
of Tampa, 407 U.S. 345 (1972). 

Delegation of authority to search has been held proper to the following officials: 
to a warrant officer with security duties, United States v. Poundstone, 22 USCMA 
277, 46 CMR 277 (1973); to an executive officer, United States v. Penman, 16 
USCMA 67, 36 CMR 223 (1966); to a station judge advocate, United States v. 
Staggs, 23 USCMA 111, 48 CMR 672 (1974); to an adjutant, United States v. 
Taylor, supra; to a non-commissioned officer serving as commander of the guard, 
United States v. Boone (NCM 129) 4 CMR 442 (1952); to an executive officer, 
deputy commander, adjutant or adjutant general, JAGJ 1953/6066, 14 Aug. 1953. 
See also United States v. Bowser (ACM S-20788) 33 CMR 703 (1963) (erroneously 
printed, see 34 CMR 906 (1963)); United States v. McCulloch (WC NCM 60-00185) 
29 CMR 676 (1960). 

On the other hand, delegation has been held questionable to any police officer, 
such as a provost marshal, United States v. Ness, supra, note 115; or to the Staff 
Judge Advocate, JAGJ 1953/6066, supra. 

MC, final portion of seventh example in fourth subparagraph, and see United 
States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965). 

It is a less formal authorization in various respects, principally that it need not be 
in writing and need not be based upon probable cause supported by oath or 
affirmation. The constitutionality of this type of search is not, however, to be found 
in the warrant clause of the fourth amendment but rather under the provision 
therein which relates to “reasonable” searches and seizures. See, e.g., Richardson 
v. Zuppann, 81 F.Supp. 809 (M.D. Pa. 1949); United States v. Doyle, 1 USCMA 
545, 4 CMR 137 (1952); Larkin, The Military “Search Warrant,” 16 AM. U. L. REv. 
18 (1966). The reasonableness of a commanding officer authorized search is based 
in significant part upon the fact that a military commander is vested with unusual 
responsibility in regard to personnel, property and material, and it is therefore 
reasonable and necessary that he be given power commensurate and requisite to 
fulfill that responsibility. United States v. Doyle, supra, citing federal cases in 
accord. 

United States v. Ness, 13 USCMA 18, 32 CMR 18 (1962); United States v. Battista, 
14 USCMA 70, 33 CMR 282 (1963); United States v. Davenport, 14 USCMA 152, 33 
CMR 364 (1963); United States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965); 
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United States v. Guerette, 23 USCMA 281, 49 CMR 530 (1975). Thus, the 
commanding officer, officer in charge or delegatee must be informed to the same 
extent as his federal counterpart prior to granting authority to search, and must 
judicially and impartially weigh the facts in arriving at a decision. United States v. 
Hartsook, supra; United States v. Drew, 15 USCMA 449, 35 CMR 421 (1965). In 
this latter connection, see the cases cited and discussed in footnote 124, infra. 

When a search is based upon a commanding officer’s detached determination of 

probable cause, rather than a police officer’s, courts will accept evidence of a less 
judicially competent or persuasive character and will sustain the commanding 
officer’s determination so long as there was a substantial basis for him to find that 
probable cause existed. United States v. Penman, 16 USCMA 67, 36 CMR 233 
(1966), citing several Supreme Court decisions; United States v. Owens (ACM 
19475) 36 CMR 909 (1966); United States v. Trantham & Wilson (CM 412568) 36 
CMR 603 (1966); United States v. Riga (ACM 20715) 42 CMR 1023 (1970). See also 
United States v. Ventresca, 380 U.S. 102 (1965); and Beck v. Ohio, 379 U.S. 89 
(1964), where the Supreme Court expressed preference for the orderly procedure 
whereby a neutral and detached magistrate makes the decision as to probable cause 
rather than a person engaged in the competitive enterprise of ferreting out crime 
under often hurried circumstances. 
United States v. Drew, 15 USCMA 449, 35 CMR 421 (1965). Technical precision of 
description is not required, however, and a designation by general terms of the 
class or classes of property to be searched for and seized will be sufficient. Failure 
to describe the property in even a most general way will render the search 
unlawful. United States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965), citing 
several federal cases. Proper delineation of the authorized scope of the search was 
held to be reasonably inferrable where the authorizing officer was made fully aware 
of the items sought by the searchers in United States v. Martinez, 16 USCMA 40, 
36 CMR 196 (1966). In United States v. Schultz, 19 USCMA 311, 41 CMR 311 
(1970), the authorization to look for ‘“‘anything that may have blood on it; any type of 
weapons, sharp instrument, particularly a knife,’ was held sufficient. 

See also United States v. Battista, 14 USCMA 70, 33 CMR 282 (1963) 
(authorization too broad, in effect approved a general exploratory search); United 
States v. Carter, 16 USCMA 277, 36 CMR 433 (1966) (identification of place to be 
searched and items to be seized held adequate); United States v. Aloyian, 16 
USCMA 333, 36 CMR 489 (1966) (the presence of the authorizing officer during the 
search and his supervision of the search activities held to have controlled the limits 
of the search); United States v. Trantham & Wilson (CM 412568) 36 CMR 603 
(1966). 

United States v. Aloyian, 16 USCMA 333, 36 CMR 489 (1966); United States v. 
Miller, 21 USCMA 92, 44 CMR 146 (1971); United States v. Hartsook, 15 USCMA 
291, 35 CMR 263 (1965); United States v. Barker & Bartlett (ACM 19082) 35 CMR 
779 (1965). In United States v. Fleener, 21 USCMA 174, 44 CMR 228 (1972), a 
written authorization form was employed, which the court indicated could be used 
together with an oral authorization. 

For cases which involved a factual issue of whether the search had been 
authorized, see United States v. Penman, 16 USCMA 67, 36 CMR 223 (1966); 
United States v. Westmore, 14 USCMA 474, 34 CMR 254 (1964); United States v. 
Lange, 15 USCMA 486, 35 CMR 458 (1965); United States v. Hamilton, 22 USCMA 
209, 46 CMR 209 (1973); United States v. Carson, 22 USCMA 203, 46 CMR 203 
(1973). 

In United States v. Jeter, 21 USCMA 208, 44 CMR 262 (1972), where the 
information held by the officer who authorized the search was such as to support 
the conclusion that the search authorization was not only for stolen money but for 
other items relating to the accused’s finances, it was held that the trial judge could 
reasonably find that the authorization was as claimed by the person who conducted 
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the search. In United States v. Sam, 22 USCMA 124, 46 CMR 124 (1973), where 
authority was clearly given to search the accused’s person as well as his belongings, 
search of his person was held not unreasonable merely because the record was 
silent with respect to whether the investigator had requested authority to search his 
person. In United States v. Fleener, 21 USCMA 174, 44 CMR 228 (1972), evidence 
was held insufficient to establish an oral authorization to search the person of the 
accused. 

United States v. Westmore, 14 USCMA 474, 34 CMR 254 (1964). 

See, generally, the cases cited in footnote 119, supra. 

Respecting the requirement that the authorization be based upon probable cause, 
the 1951 MCM did not expressly require probable cause for a commanding officer 
authorization, and early cases of the Court of Military Appeals did not impose such 
a requirement. United States v. Doyle, 1 USCMA 545, 4 CMR 137 (1952); United 
States v. Florence, 1 USCMA 620, 5 CMR 48 (1952). See also United States v. 
Worley (ACM 1458) 3 CMR(AF) 424 (1950), and dissenting opinion in United States 
v. Brown, 10 USCMA 482, 28 CMR 48 (1959). In 1959, however, in the Brown case, 
two members of the court held that the search of a person could be authorized by a 
commanding officer only on the basis of probable cause, and in a series of cases 
thereafter, the requirement was extended to other searches authorized by the 
commanding officer. In the current Manual, the requirement was expressly 
included. See footnote 109, supra. 

In United States v. Staggs, 23 USCMA 111, 48 CMR 672 (1974), the court held 
that a commanding officer or his delegatee, in authorizing a search on the basis of 
probable cause, must act judicially and must decide to authorize with a magistrate’s 
neutrality and detachment, rather than with a police attitude. Thus, where a 
delegatee had ordered an investigation into suspected activity which produced 
inconclusive results and thereafter had assisted the agent who sought the search 
authorization in preparing the necessary affidavit, and still later had designed a 
plan to produce adequate probable cause, the delegatee was held not to have acted 
with the requisite detachment and impartiality. On the other hand, in United States 
v. Guerette, 23 USCMA 281, 49 CMR 530 (1975), the fact that the commanding 
officer, in the performance of his duties and responsibilities, had ordered an 
investigation of suspected activities of the accused, was held not to disqualify him 
from authorizing a search of the accused’s property on the basis of probable cause, 
in that it did not indicate that the officer had abandoned his impartiality or status 
similar to that of a magistrate in civil cases. . 

Respecting the requirement of a personal evaluation, in United States v. Houston 
& Whaley, 23 USCMA 200, 48 CMR 952 (1974), where the officer who authorized 
the search did not make a personal judgment of the reliability of the informant 
whose tip provided the factual basis for probable cause for the search, but instead 
more or less relied upon another’s determination of reliability, the search was held 
not lawfully authorized. In United States v. Sam, 22 USCMA 124, 46 CMR 124 
(1973), a misunderstanding on the part of the commanding officer of certain 
information presented to him respecting probable cause was given careful 
consideration and was held not so infectious as to debilitate the information 
correctly understood, which itself was a sufficient basis for the authorization of a 
search of the accused’s person. 

Knowledge of the facts supporting probable cause need not be held by the 
searcher. Thus, in United States v. Miller, 21 USCMA 92, 44 CMR 146 (1971), it 
was held that an order by a commander, on the basis of probable cause, that a 
distant officer in charge search the accused, rendered the search lawful even 
though the officer in charge did not have information to support the probable cause. 

Only information which was actually presented to or clearly shown to have been 
known by the authorizing officer at the time of his evaluation of probable cause may 
be utilized in supporting the lawfulness of the search authorization thereafter 





Je 


125 


12¢ 


127 





JAG Journal @ XxIx 


125. 


126. 


127. 


issued. United States v. Carlisle, 22 USCMA 564, 48 CMR 71 (1973); United States 
v. Hennig, 22 USCMA 377, 47 CMR 229 (1973); United States v. Clifford, 19 
USCMA 391, 41 CMR 391 (1970); United States v. Davenport (ACM S-20818) 33 
CMR 734 (1963). Thus, information known to the agents who requested the 
information but not make known to the authorizing officer cannot be used to 
validate the authorization. United States v. Clifford, supra. There exists a need in 
many cases for a timely record of the facts which are presented to an officer 
authorizing a search, preferably in the form of a written application for such 
authorization, but such written application is not yet required. United States v. 
Hennig, supra. 

Compare the probable cause requirement for a search warrant, footnotes 48 and 
49 and associated text material, supra; for apprehension when a search is 
conducted incident to such apprehension, footnotes 66-68 and associated text 
material, supra; and for a search conducted under circumstances demanding 
immediate action to prevent the loss of criminal goods, footnotes 85 and 86 and 
associated text material, supra. See also the similar requirement respecting 
seizures, Section D, infra. 

United States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965); but it is desirable 
that the request for authorization be under oath, United States v. King (ACM 19500) 
36 CMR 929 (1966). 

Such as information obtained in violation of Article 31, UCMJ, or custodial 
interrogation requirements, see United States v. Woods, 22 USCMA 369, 47 CMR 
124 (1973); United States v. McCrary, 18 USCMA 104, 39 CMR 104 (1969); or 
information obtained by a prior illegal search and seizure, United States v. Alston, 
20 USCMA 581, 44 CMR 11 (1971). See also Section 9.4, Fruit of Poisoned Tree, 
Military Evidence, op. cit. 

For cases in which the evidence supporting probable cause was questioned but 

held not tainted, see United States v. Brown, 21 USCMA 522, 45 CMR 296 (1972) 
(items seized under plain view doctrine supporting subsequent search); United 
States v. Sam, 22 USCMA 124, 46 CMR 124 (1973) (earlier search not productive of 
incriminating information and another earlier search conducted pursuant to proper 
authority). 
MCM, par. 152, sixth subparagraph. For cases utilizing the reasonably prudent man 
test, see United States v. Ness, 13 USCMA 18, 32 CMR 18 (1962); United States v. 
Soto, 16 USCMA 583, 37 CMR 203 (1967); United States v. McFarland, 19 USCMA 
356, 41 CMR 356 (1970); United States v. Goldman, 18 USCMA 389, 40 CMR 101 
(1969); United States v. Brown, 21 USCMA 522, 45 CMR 296 (1972); United States 
v. Jeter, 21 USCMA 208, 44 CMR 262 (1972); United States v. Bowser (ACM S— 
20788) 33 CMR 703 (1963) (erroneously printed, see 34 CMR 906 (1963)); United 
States v. Owens (ACM 19475) 36 CMR 909 (1966). For cases discussing the content 
of probable cause in this context, i.e., that a crime has been committed and that 
seizable items relevant to the crime will probably be found, see United States v. 
Jeter, 21 USCMA 208, 44 CMR 262 (1972); United States v. Hennig, 22 USCMA 
377, 47 CMR 229 (1973); United States v. Battista, 14 USCMA 70, 33 CMR 282 
(1963). For a definition of probable cause, see United States v. Poundstone, 22 
USCMA 277, 46 CMR 277 (1973); and see also United States v. Carson, 22 USCMA 
203, 46 CMR 203 (1973); United States v. Hamilton, 22 USCMA 209, 46 CMR 209 
(1973). For what constitutes seizable items, see Section D, infra. 

The information supporting probable cause for a search must not be stale, since 
the probability that evidence or criminal goods is at a particular place can change 
with the passage of time. Thus, in United States v. Crow, 19 USCMA 384, 41 CMR 
384 (1970), which cited several cases, information that the accused had used 
marijuana while a member of another unit from which he had been transferred 
about a month prior to the search, and that the informant who disclosed this 
information had never observed marijuana in the bunk or locker area of the 
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accused, was held insufficient to justify authorization for a search of the accused’s 
locker since, primarily, the evidence was too stale. Similarly, in United States v. 
Britt, 17 USCMA 617, 38 CMR 415 (1968), information that the accused had been 
observed smoking marijuana some four or five months prior to the date a search of 
his belongings was authorized was held insufficient to demonstrate probable cause 
for the search at the time it was authorized, citing Sgro v. United States, 287 U.S. 
206 (1932), and various other cases, and concluding that a survey of the cases 
indicated that a period of greater than 49 days has always been held too great a 
lapse of time. In the cited case of People v. Siemieniec, 368 Mich. 405, 118 
N.W.2d 430 (1962), the lapse of four days between the observation of an illegal 
liquor sale and the affidavit to suppert a search warrant was held to afford 
insufficient probable cause. On the other hand, in United States v. Sparks, 21 
USCMA 134, 44 CMR 188 (1971), the brevity of time between the theft and the 
accused’s possession of goods was held to support the finding of probable cause. 
The information supporting probable cause must be of sufficiently convincing 
quality to generate more than mere suspicion. Thus, where the only evidence 
possibly connecting the accused with marijuana was discovered in a bag and 
automobile at the Mexican border, it was held insufficient to establish probable 
cause to search a barracks room of the accused in Kansas. United States v. Moore, 
19 USCMA 586, 42 CMR 188 (1970). Similarly, information that the accused had 
been apprehended by civilian authorities throwing away a capsule containing a 
green vegetable matter which the authorities believed was marijuana was held 
insufficient probable cause to authorize a search of the accused’s personal effects 
at the military base some four or five miles away from the place of the arrest, since 
it supported no more than mere suspicion, and particularly so since there was no 
information that the accused had been involved with drugs at any previous time. 
United States v. Elwood, 19 USCMA 376, 41 CMR 376 (1970). Also, discovery of 
the accused smoking marijuana and having in his possession a small glass bottle 
containing a brown liquid and two plastic bags containing “green vegetable matter,” 
but the absence of any evidence that he had been involved with drugs at any 
previous time, do not provide probable cause for a subsequent search of the 
accused’s room even though it was allegedly the only place in which he could store 
his possessions in a combat zone. United States v. Racz, 21 USCMA 24, 44 CMR 
78 (1971). Information that items other than those charged against the accused had 
been discovered missing from the office where the accused worked at the time of 
his unauthorized departure some six months previously was held to constitute 
inadequate probable cause and the search predicated upon this information was 
therefore authorized and undertaken on no more than mere suspicion. United States 
v. Dollison, 15 USCMA 595, 36 CMR 93 (1966). Where victims whose money had 
allegedly been taken by the accused had reported their losses to their Commanding 
Officer, and the Commanding Officer had ordered a search of the accused’s wall 
locker despite doubts that the money would be found there, the probable cause was 
held insufficient. United States v. Alsten, 20 USCMA 581, 44 CMR 11 (1971). 
Where the accused’s quarters had heen searched unsuccessfully five times 
previously on the basis of the informer’s advice that the accused was a pusher of 
narcotics, and where there was no evidence that the two or three needle marks on 
the accused’s arm had been made in his room, it was held that the information 
supported no more than a mere suspicion that narcotics would be found in the 
accused’s quarters. United States v. Gibbins, 21 USCMA 556, 45 CMR 330 (1972). 
Mere convenience or even necessity of using a locker as a storage place does not 
support a finding of probable cause that the accused had secured a stolen article 
therein. Thus, in United States v. Gill, 23 USCMA 176, 48 CMR 792 (1974), where 
there was probably sufficient probable cause to believe the accused had taken a 
police report detrimental to him, it was held there was no evidence sufficient to 
establish probable cause that the report had been placed in the accused’s locker to 
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justify authorization of a search of the locker, citing United States v. Sam, 22 
USCMA 124, 46 CMR 124 (1973). Where the information provided by the informant 
dealt solely with the location of items in an automobile, it was held insufficient to 
justify authorizing a search of the accused’s locker since none of the information 
provided more than a basis for suspicion that drugs would be found in such locker. 
United States v. Salatino, 22 USCMA 530, 48 CMR 15 (1973). Where there was no 
information that criminal goods or evidence would be found in the accused’s 
equipment and belongings in his barracks, the court held there was inadequate 
probable cause to search such items and commented that the fourth amendment 
requires more than joinder of suspicion the accused has committed a crime with the 
general likelihood that items will be concealed in a soldier’s room or locker. United 
States v. Sam, 22 USCMA 124, 46 CMR 124 (1973). Common rumors or reports, 
suspicion, or even strong reason to suspect are not sufficient to support a finding of 
probable cause. United States v. Bowser (ACM 20788) 33 CMR 703 (1963) 
(erroneously printed, see 34 CMR 906 (1963)). See also United States v. Goldman, 
18 USCMA 389, 40 CMR 101 (1969); United States v. Gamboa, 23 USCMA 83, 48 
CMR 591 (1974); United States v. Martinez, 16 USCMA 40, 36 CMR 196 (1966). 

In addition, the following cases held the showing of probable cause insufficient. 
Where the only information considered was that the accused was seen during an 
appropriate period of time in a tent in a row some twenty feet from the victim’s 
tent, that when seen he was bending over a bunk as if feeling under it, and that a 
wallet containing a sum of money was taken from under a pillow in the victim’s 
tent, held, insufficient probable cause. United States v. Soto, 16 USCMA 583, 37 
CMR 203 (1967). Where the information related to prior activities of the accused at 
other places, but did not connect the accused with possession of marijuana at the 
motel which was authorized to be searched, held insufficient evidence of probable 
cause. United States v. Clifford, 19 USCMA 391, 41 CMR 391 (1970). Although 
considerable evidence pointed toward the accused as the thief of a wallet, in the 
absence of any information that the accused had after the theft returned to his 
living area or had had an opportunity to do so, it was held that there was 
insufficient probable cause to authorize a search of the accused’s living area. 
United States v. Whittler, 23 USCMA 121, 48 CMR 682 (1974). Discovery in a 
common area of a hut in Vietnam of a large number of barbiturate pills and some 
papers identifiable as the accused’s, together with various other equivocal 
circumstances, was held insufficient to establish prebable cause for a search of his 
room in the hut. United States v. Troy, 22 USCMA 195, 46 CMR 195 (1973). See 
also United States v. Garlich, 15 USCMA 362, 35 CMR 334 (1965); United States v. 
Gamboa, 23 USCMA 83, 48 CMR 591 (1974); United States v. Vasquez, 22 USCMA 
492, 47 CMR 793 (1973). 

The following cases held the showing of probable cause to be sufficient. Where 
the accused had been apprehended fleeing from the room of another who had 
awakened to find the accused going through his clothes, and where there had been 
three other recent cases in the same area of a similar nature, the showing of 
probable cause was held sufficient. United States v. Martinez, 16 USCMA 40, 36 
CMR 196 (1966). Where the affidavit submitted in support of a request for a search 
authorization of the accused’s quarters on the base and his locker recited that one 
of eight items of jewelry pawned by the accused had been identified as being of the 
same stock number as one stolen and shown by exchange records not to have been 
sold, such information was held sufficient to support a conclusion that the jewelry 
pawned was probably part of 70 items which had been stolen, and this, plus 
evidence that the jewelry involved was too valuable to risk loss by being carried 
around and evidence that the accused did not have an off-base residence where he 
might have secured the jewelry, was sufficient to establish probable cause for the 
search authorization. United States v. Barnard, 23 USCMA 298, 49 CMR 547 
(1975). Where drug related paraphernalia and stolen credit cards were lawfully 
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seized from a place to which not only the accused but another had access, it was 
held there was adequate probable cause to conduct a further search of the place 
which was under the accused’s custody since, although the seized items could not 
be linked exclusively to the accused, they could be linked exclusively to both 
accused and the other person with equal access, so that together their access was 
exclusive. United States v. Peurifoy, 22 USCMA 549, 48 CMR 34 (1973). Where 
adequate probable cause had existed to apprehend the accused for a series of 
robberies, the evidence to support probable cause that a scarf and weapon the 
perpetrator of the robberies had utilized were probably in the accused’s locker was 
held sufficient. United States v. Walters, 22 USCMA 516, 48 CMR 1 (1973). See 
also United States v. Drew, 15 USCMA 449, 35 CMR 421 (1965); United States v. 
Aloyian, 16 USCMA 333, 36 CMR 489 (1966); United States v. Carter, 16 USCMA 
277, 36 CMR 433 (1966); United States v. Jeter, 21 USCMA 208, 44 CMR 262 (1972) 
(presence at the scene of the crime can be weighed with other evidence to establish 
a probable implication); United States v. Hennig, 22 USCMA 377, 47 CMR 229 
(1973). 

United States v. Harris, 403 U.S. 573 (1971), and note particularly the analysis in 
the dissenting opinion of Mr. Justice Harlan. Thus, a mere statement by an 
investigator that an accused in custody is suspected of passing worthless checks 
does not establish facts upon which a commander might find probable cause for a 
search to exist. United States v. Westmore, 14 USCMA 474, 34 CMR 254 (1964). 
See also United States v. Smallwood, 22 USCMA 40, 46 CMR 40 (1972). 

Considering the proved capability of the dog selected for such purpose to detect 
the odor of marijuana, the “alert” of the dog upon sniffing the vehicle stopped for a 
security inspection was held sufficient probable cause to proceed with a search of 
the occupants of the vehicle as well as the vehicle itself. United States v. Unrue, 22 
USCMA 466, 47 CMR 556 (1973). 

Hearsay may provide the support for the finding of probable cause provided only 
thete is a substantial basis for crediting the hearsay. United States v. Harris, supra, 
note 128, and see also United States v. Hennig, 22 USCMA 377, 47 CMR 229 
(1973); United States v. Penman, 16 USCMA 67, 36 CMR 223 (1966); United States 
v. Goldman, 18 USCMA 389, 40 CMR 101 (1969); United States v. Riga (ACM 
20715) 42 CMR 1023 (1970); United States v. Massingale (ACM 18977) 35 CMR 768 
(1964), and the cases cited in footnotes 130 and 131, infra. See also MCM, par. 152, 
sixth subparagraph. 

For a discussion of the privilege of the Government in certain cases to withhold 

disclosure of the identity of an informant, see Section 8.5e, Military Evidence, op. 
cit.; and see MCM, par. 152, penultimate line, sixth subparagraph. 
United States v. Harris, supra, note 128, and see particularly the analysis in the 
dissenting opinion of Mr. Justice Harlan; Jones v. United States 362 U.S. 257 
(1962); Spinelli v. United States, 394 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 
108 (1964). See also MCM, par. 152, sixth subparagraph. 

In showing probable cause, receipt of a “tip” from an informer is inadequate 
unless there is some evidence presented to show that the reliability of such 
informer was greater than that of an anonymous caller. United States v. Davenport, 
14 USCMA 152, 33 CMR 364 (1963). With respect to a search authorized by a 
commanding officer, the fact that he was told that the investigator had information 
that the accused was involved in a theft of knives and that he had information that 
the knives were supposed to be in the possession of the accused was held 
insufficient basis for a finding of probable cause since the investigator did not tell 
the commanding officer the source of his information or furnish any corroboration 
for his belief that the information might be accurate. United States v. Davenport, 
supra. Further, the fact that the commanding officer may have had independent 
knowledge that a theft of knives had been committed from a certain building would 
not justify a shakedown type search of all members of the detachment or of the 
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AS accused alone since there was no showing that access to the building in question 
e was limited to any degree and, in fact, it appeared that many military groups or 
ot individuals had access to the building. Id. 
th Where state authorities had raided premises in which a marijuana party had been 
- staged; the accused had left the party a short time before the raid; some persons 
sod had been arrested as the result of the raid; and the state narcotics agent had stated 
of that he suspected the accused had marijuana in his possession, but had neither 
ou provided any firm basis for his suspicion such as that persons arrested had told 
as state authorities the accused possessed or used marijuana at the party or had some 
~~ with him when he left, nor had indicated that sources of information received now 
a or in the past by him had proved reliable, it was held that there was insufficient 
A information to support probable cause. United States v. Penman, 16 USCMA 67, 36 
2) CMR 223 (1966). Where the informant had voluntarily implicated himself in a 
sh serious offense which was previously unknown when he disclosed his information, 
29 and where portions of the informant’s report which predicted actions by the person 
, to be searched were observed to have occurred before the authority for the search 
= was granted, it was held the base commander had reasonable ground to rely upon 
an the hearsay information of the informant. United States v. McFarland, 19 USCMA 
ks 356, 41 CMR 356 (1970). Where the information in support of probable cause was 
8 provided by an undercover agent who admittedly only suspected the accused of the 
4). offense with which he was later charged, had not actually seen the accused 
engaged in wrongdoing but assumed he had because the accused had told him he 
ct had, and only suspected the articles for which the search was authorized would be 
bs found in the accused’s apartment, held: insufficient to satisfy the requirements of 
of probable cause. United States v. Price, 17 USCMA 566, 38 CMR 364 (1968). Where 
22 two informants, one a co-actor with the accused, provided information against the 
accused and related detailed underlying circumstances as to their knowledge of the 
nly accused’s activities, sufficient validity, meaning and reliability to their disclosures 
ra, 


were held to support a finding of probable cause without independent corroboration 
229 thereof. United States v. Goldman, 18 USCMA 389, 40 CMR 101 (1969). Where the 


ites accused’s quarters had been searched unsuccessfully five times previously on the 
cM basis of informants’ advice that he was a pusher of narcotics, where the reliability 
768 of the informants had not been established or how they obtained their knowledge of 
52, the accused’s reported illegal activity, and where there was no evidence that the 

- two or three needle marks on the accused’s arm had been made in his room, it was 
10 


held that there was insufficient probable cause to justify the authorization of a 
op. search of the accused’s quarters and the information supported no more than a 
mere suspicion. United States v. Gibbins, 21 USCMA 556, 45 CMR 330 (1972). 


the Where the authorizing officer had been told by a security police sergeant that an 
257 informant had told him that he had personally seen the accused place a bag in the 
iS. trunk of his car the previous night and the informant also overheard the accused 

identify the substance in the bag to others present as marijuana, the sergeant then 
late personally confirmed that the car was located where the informant had said it was, 
uch 


and the sergeant also advised the officer that on three prior occasions the informant 
had provided reports concerning marijuana which were corroborated as having 
ya occurred by other persons, it was held that the personal observation by the 
tion informant constituted a substantial basis for crediting his hearsay, and his 
that credibility and reliability were adequately established by confirmation from other 
eld sources on prior occasions and in part confirmed on this occasion, so that more 
tell than sufficient probable cause existed for authorizing the search. United States v. 
tion Guerette, 23 USCMA 281, 49 CMR 530 (1975). Where the officer who authorized 
ort, the search did not make a personal evaluation of the reliability of the informant 


ort, 


lent whose tip provided the factual basis for probable cause for the search, but instead 
yuld more or less relied upon another’s determination of reliability, the search was held 
the 


not lawful. United States v. Houston & Whaley, 23 USCMA 200, 48 CMR 952 
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(1974). When information supporting probable cause does not come from the 
personal knowledge of the person seeking authority to search, the authorizing 
officer must be given information from which he can determine (1) that the person 
who originated the information is reliable and (2) on the basis of sufficient 
underlying circumstances that the person who originated the information had good 
cause to believe the object of the search was where he said it was. With respect to 
neither part of this determination may the authorizing officer rely upon the 
unexplained conclusion of the person seeking authority or some other third person. 
Thus, where an informant was a known, reputable member of the command whose 
reliability had been satisfactorily established and where the information provided by 
the informant was based upon his personal knowledge, probable cause was 
adequately supported. However, where the only information given the authorizing 
officer as to the reason for wanting to search was the belief of a reliable informant 
that the accused kept contraband in the place sought to be searched, this 
conclusion by the informant was insufficient to enable the authorizing officer to 
make his own evaluation as to probable cause. United States v. Lidle, 21 USCMA 
455, 45 CMR 229 (1972). Where the informant whose report had been made the 
basis for the search authorization testified at the trial to the effect that part of his 
report had been false in that he had actually planted the drugs on the accused, it 
was held that this testimony, while it might have affected the question of the 
accused’s guilt, did not affect the legality of the search since the possession of 
contraband raises criminal responsibility and the circumstances of such possession 
do not affect the government’s right to confiscate the contraband. United States v. 
Carlisle, 22 USCMA 564, 48 CMR 71 (1973). The totality of the following 
information was held not sufficient to support probable cause for the search which 
disclosed marijuana: (1) an anonymous informant’s tip that amphetamines and 
marijuana were in the accused’s locker and that the informant had seen them there, 
but with no information as to the reliability or credibility of the informant; (2) 
verification of parts of the informant’s report, including the description of the 
furniture arrangement in the accused’s room which was stated to have some weight; 
(3) the officer’s properly founded belief of the accused’s reputation for legal 
activity; (4) knowledge of a prior search which had uncovered a drug in the 
accused’s room but which the accused’s roommate had admitted was his; and (5) 
knowledge of the accused’s prior association with two known drug users and of the 
accused’s prior hospitalization for a drug overdose, but this knowledge involved 
matters of somewhat attenuated probative value. United States v. Gamboa, 23 
USCMA 83, 48 CMR 591 (1974). An affidavit for a search warrant was held 
sufficient to apprise the magistrate of the circumstances which led the affiant to 
believe that the information he had received was credible and reliable and that the 
items sought were located in the place to be searched. United States v. 
Scarborough, 23 USCMA 51, 48 CMR 522 (1974). In this case, the affidavit 
disclosed facts, not mere conclusions, both as to the reliability of the unidentified 
informant and as to the underlying circumstances of the informant’s report, 
including his direct observation of the contraband sought to be seized. A failure to 
show the reliability of an unidentified third person who sold heroin to the informant 
was held not essential since there was a basis for crediting statements made by 
him. 

Where the victim of a larcency, who was reputed to be one of the most reliable 
persons in his own unit, reported to the accused’s company commander that a 
friend had told him that an amplifier in the accused’s possession was of the same 
make and bore a few distinguishing marks similar to the victim’s amplifier, and the 
friend’s reliability had been established by his relations with the victim, it was held 
there was probable cause to order a search for the reportedly stolen amplifier. Not 
only had adequate reliability of the reports made to the commander been 
established, but the identification of the stolen property was sufficient to convince a 
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reasonable person that the item sought was probably the one that had been stolen. 
United States v. Brown, 21 USCMA 522, 45 CMR 296 (1972). 


Where information provided by an informant was sufficient to support probable 
cause for a search authorization for a weapon and drugs in a particular automobile, 
the circumstance that the informant later testified he was not sure it was the 
accused he had seen in the car was held insufficient to vitiate the lawfulness of the 
search since he did not qualify or recant the information he had given concerning 
the location of the weapon and drugs. In such situation, the identity of the occupant 
of the automobile at the time was viewed as irrelevant to the search of the vehicle. 
The information provided by the informant which dealt solely with the items in the 
automobile was held, however, insufficient to justify authorizing a search of the 
accused’s locker since none of the information provided probable cause to believe 
that suspected drugs would be found in such locker. United States v. Salatino, 22 
USCMA 530, 48 CMR 15 (1973). Evidence to support probable cause of a search of 
the accused’s locker and car was held insufficient where his commanding officer 
had seen the accused intoxicated on a prior occasion, knew that the Internal 
Revenue Service was attempting to tax the accused for a prior marijuana 
transaction at a different place, and had received reports from two anonymous 
informants, whose reliability was not established or relayed to the commanding 
officer, that the accused was either involved with drugs or possessed them. United 
States v. Vasquez, 22 USCMA 492, 47 CMR 793 (1973). When a soldier, otherwise 
unidentified, but known to the commander for about a year as a reputable member 
of the unit and who had on at least two prior occasions furnished information which 
had led to the seizure of drugs, and whose other reports had been found to be true, 
stated that he had seen over 100 tablets of LSD in the accused’s possession the 
night before, held sufficient probable cause to authorize a local search and order a 
distant search of the person of the accused. United States v. Miller, 21 USCMA 92, 
44 CMR 146 (1971). Similarly, when an informer had reported the accused was in 
possession of a pair of stolen boots, which boots were recovered from the place 
reported by the informer and identified by their owner, and the informer also 
reported other stolen items in the accused’s possession, and the total circumstan- 
ces, including the brevity of time between the theft and the accused’s possession of 
the boots, made it reasonably probable the remainder of the items were still in the 
accused’s possession, held the search was authorized upon adequate probable 
cause established by reliable information. United States v. Sparks, 21 USCMA 134, 
44 CMR 188 (1971). 

In United States v. Hennig, 22 USCMA 377, 47 CMR 229 (1973), the officer 
authorizing the search had been advised the information had been supplied by an 
informant whose identity could not be disclosed. Such officer demanded evidence 
of the informant’s reliability and was informed that on two recent occasions the 
informant had supplied reports which had proven correct. Additionally, the officer 
knew the accused charged with possession by the informant had admitted previous 
use of drugs. The officer also inquired as to how the informant knew it was the 
accused who possessed the drugs and not another and different person. The 
investigating agent then had the informant contact both men again and shortly 
afterward reported the informant had found the accused to have the drugs. The 
search was held lawful. Where information was supplied by a government 
investigator based in part on his own observations and in part on reports of others, 
the reliability of such information was held adequate despite the fact that the 
commander had not previously known the investigator, and such a situation is to be 
distinguished from one in which the information is gained from an unnamed 
informant. Additionally, the owner’s somewhat equivocal identification of his wallet 
was held not to infect the showing of probable cause since it was identified as of a 
kind which had been stolen. United States v. Sam, 22 USCMA 124, 46 CMR 124 
(1973). Where an officer who was actively participating in the drug amnesty 
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program observed the accused smoking a cigarette with a rolled or crimped end, a 
common practice for marijuana smokers, and had observed him rolling the end of s 
the cigarette, and had noticed that the smell of the cigarette was “sweet,” and had 
officially reported his observations, this plus a report from an informant who had on 
at least seven prior occasions furnished information on drugs and other prohibited 
matter which had proved to be as stated, and who reported that he knew as a fact 
the accused was selling marijuana and drugs, was a user, and was keeping 
marijuana and hard drugs in his room, was held to provide adequate probable cause 
for a search of the accused’s person and his room. The reliability of the informant 
was considered supported in that the commanding officer who authorized the 
searches personally interviewed the informant and was thus able to assess his 
credibility from his demeanor. United States v. Smallwood, 22 USCMA 40, 46 CMR 
40 (1972), which cites and compares several cases decided by the U.S. Supreme 
Court. 

In United States v. Scarborough, 23 USCMA 51, 48 CMR 522 (1974), a contested 

affidavit was held sufficient to support probable cause where the circumstances 
which led the affiant to believe the information he had received was credible and 
reliable and that the items sought to be seized were located in the place to be 
searched. The affidavit disclosed facts, not mere conclusions, both as to the 
reliability of an unidentified informant and as to the facts underlying the 
informant’s report which revealed direct observation of the contraband by the 
informant. In this case the affidavit is reported verbatim as an appendix to the 
case. 
Draper v. United States, 358 U.S. 307 (1959); United States v. McFarland, 19 
USCMA 356, 41 CMR 356 (1970) (the content of the report of the informant was 
corroborated by observed circumstances); United States v. Gamboa, discussed 
supra, note 130. In United States v. Alston, 20 USCMA 581, 44 CMR 11 (1971), it 
was noted that where a victim reports an offense, less corroboration than would 
otherwise be needed may satisfy probable cause, but probable cause demands more 
than just a possibility that the stolen items may be in a particular place. 

See also United States v. Kauffman (ACM 18074) 33 CMR 748 (1963); United 
States v. Bowser, supra, note 127. 
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132. A search conducted beyond the scope authorized by the commanding officer is 
unlawful. Thus, where the authorization was for a search for narcotics, removal and 
reading of a letter found in an envelope which the searcher could see contained no 
contraband was unlawful. United States v. Hendrix, 21 USCMA 412, 45 CMR 186 
(1972). Similarly, where the written authorization form did not specify the search of 
the accused’s person because the word “person” had been stricken, a search of the 
accused’s person was not thereby authorized. Further, the evidence in this case, 
which also involved the search of the accused’s quarters, was held insufficient to 
establish an oral authorization to search the accused’s person. United States v. 
Fleener, 21 USCMA 174, 44 CMR 228 (1972). 

If a search authorization covers premises, all parts described in the authorization 
may be searched, but it does not follow that the executing officers may look 
everywhere within the described premises; they may only look where the items 
described in the authorization might be located or concealed. See United States v. 
White, 122 F.Supp. 664 (D.C. Cir. 1954); Johnson v. United States, 293 F.2d 539 
(D.C. Cir. 1961). 

See also United States v. Schultz, 19 USCMA 311, 41 CMR 311 (1970). 

133. United States v. Kazmierczak, 16 USCMA 594, 37 CMR 214 (1967); United States 
v. Maglito, 20 USCMA 456, 43 CMR 296 (1971); United States v. Gebhart, 10 
USCMA 606, 28 CMR 172 (1959); and see also the cases cited in Section B, 
footnote 130, supra. 

Where a routine inspection had been authorized but not conducted until some 
seventeen days later than a theft was brought to the attention of the officer who 
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conducted the inspection, and he conceded that he then took the action to look for 
stolen property, among other things, the court held that even though the person 
conducting the inspection honestly believed that he was conducting only a duly 
authorized inspection, his intention cannot change the character of what happened, 
i.e., looking for evidence and seeking to recover items recently reported stolen, 
hence a search. United States v. Lange, 15 USCMA 486, 35 CMR 458 (1965). This 
case cites with approval the opinion of Quinn, C.J., in United States v. Gebhart, 
supra, and quotes with approval the opinion of the Board of Review in the case 
which carefully distinguished an inspection from a particularized or generalized 
search. 

Probable cause is not required for an inspection which is a crucial part of a 
regulatory scheme of a government security program. United States v. Poundstone, 
22 USCMA 277, 46 CMR 277 (1973). This case considers but does not decide 
whether it is a reasonable exercise of a commander’s power to exclude persons 
from a military base unless they consent to a search of their persons or effects (one 
judge would hold, however, that a gate search is permissible as within the 
commander's authority and responsibility for the security of his command). See also 
United States v. Simmons, 22 USCMA 288, 46 CMR 288 (1973), where one of three 
judges viewed a gate search of a government vehicle as not unreasonable. In United 
States v. Battista, 14 USCMA 70, 33 CMR 282 (1963), a general exploratory search 
of the personal effects of an individual to find evidence of a homosexual nature, 
unrelated to any particular suspected offense, was held unlawful. In United States 
v. Moore (ACM 17070) reh., 33 CMR 868 (1963), inspection, censoring and 
confiscation of a prisoner's mail under a general regulation was held proper. See 
also United States v. Bowser (ACM S—20788) 33 CMR 703 (1963) (erroneously 
printed, see 34 CMR 906 (1963)); United States v. Davenport (ACM S-20818) 33 
CMR 734 (1963); United States v. Coleman (CM 407463) 32 CMR 522 (1962); United 
States v. Waller (CM 401337) 28 CMR 484 (1959). Compare also United States v. 
Davenport, 14 USCMA 152, 33 CMR 364 (1963); United States v. Hartsook, 15 
USCMA 291, 35 CMR 263 (1965). 

In United States v. Unrue, 22 USCMA 466, 47 CMR 556 (1973), a program of 
setting up roadblocks at random places within the command to subject persons and 
vehicles to inspection, without their consent, to curb drug possession and use, was 
held a proper regulatory program in the light of a “dramatic” increase in drug and 
larceny offenses. The details of the inspection system, which permitted persons 
with drugs in their possession to dispose of them in an “amnesty” container without 
punitive action prior to the vehicle moving to the inspection stop, and inspection of 
the persons and vehicles by a dog that became alerted to the smell of marijuana 
before any full search was conducted, were held sufficiently limited in time, place 
and scope as the purpose of the program required to make it reasonable. It was 
also held that under this program when the vehicle reached the second stop 
following the detailed warnings given at the first, the threat to any justifiable 
expectation of privacy under Katz v. United States, 389 U.S. 347 (1967), as to odors 
emanating from the vehicle was just not of impressive dimensions. This case 
pointed out that inspections to protect the security of the command or to effect a 
proper military program may be based upon military necessity and therefore 
reasonable. 

Where a shakedown inspection of barracks ordered for the safety and security of 
the unit was ordered, which was conceded by the defense to have been legal at its 
inception, and where during the inspection an unidentified person whispered to one 
of the inspectors that the accused had marijuana in his locker, and later the 
accused appeared, opened his locker and took something out of it, whereupon the 
inspector directed the accused to return the article to the locker and advised him of 
the authority for the inspection, and where the accused, upon challenging the 
authority of the inspection was placed under apprehension, and where, upon being 
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notified os the facts the commander who had ordered the inspection conferred with 
his staff legal officer to reconfirm the validity of the inspection, and where the 
subsequent examination of the accused’s locker was no more extensive than the 
examination of other lockers, held: the evidence so discovered was discovered in 
the course of a valid inspection rather than during an illegal search. United States 
v. Grace, 19 USCMA 409, 42 CMR 11 (1970). 

Respecting inventories, see United States v. Kazmierczak, supra, where an 
inventory of personal effects of a person placed in confinement was characterized 
as a “legitimate, normal and customary routine: United States v. Watkins, 22 
USCMA 270, 46 CMR 270 (1973), where an inventory of items in an automobile 
which had been properly impounded because of faulty registration was held proper. 

In United States v. Welch, 19 USCMA 134, 41 CMR 134 (1969), where the 
accused had to be taken into custody because he tried to flee from military police 
who had stopped him for a traffic violation and this, together with the accused’s 
refusal to say whether he owned the motorcycle he was riding, caused the police to 
treat the motorcycle and an attached bag as detained property even though a traffic 
violation would not normally result in the detention of property, and the contents of 
the bag were then examined in accordance with regulations which required an 
inventory of detained property, it was held that marijuana and a switchblade knife 
found as the result of that “good faith” police inventory were not discovered as the 
result of an illegal search inasmuch as the police were not looking for criminal 
offenders at the time, and incriminating evidence was unnecessary to the case 
against the accused as it then existed. 

In United States v. Chase, 24 USCMA 95, 51 CMR 268 (1976), where a gateway 
inspection regulation was expanded beyond the purpose of protecting government 
resources to constitute in effect a police dragnet tactic to pin down some persons 
who had been stealing motorcyc ‘les, such action was held unlawful, the court citing 
Davis v. Mississippi, 394 U.S. 721 (1969). 

It is' to be noted that this evpe of search is not expressly authorized by the MCM, 
but indirectly by the final sentence of the fourth subparagraph of paragraph 152, as 
a search “otherwise reasonable under the circumstances.” 

MCM, par. 152, final sentence of fifth subparagraph. 

Where a person performing administrative functions lawfully comes into possession 
of evidence of a crime, it is “entirely without reason to say that he must return it 
because it was not one of the things it was his business to look for,” and such 
evidence is not iradmissible because so found. United States v. Kazmierczak, 16 
USCMA 594, 37 CMR 214 (1967), citing Abel v. United States, 362 U.S. 217 (1960); 
United States v. Poundstone, 22 USCMA 277, 46 CMR 277 (1973); United States v. 
Grace, 19 USCMA 409, 42 CMR 11 (1970). 

Thus, where the “inventory” was conducted with unusual alacrity and thorough- 
ness, involved the use of bolt cutters to break into the accused’s secured wall 
locker, and resulted in the summoning of CID agents to identify a tobacco-like 
substance found in the pocket of the accused's field jacket, it was apparent that the 
entire proceedings were designed to effect a search of the accused’s belongings for 
the purpose of determining whether or not marijuana was present, and the 
inventory was therefore held to be unreasonable. It was stated that an inventory 
regulation must strike a fair balance between legitimate governmental need and the 
right of the individual to privacy. United States v. Mossbauer, 20 USCMA 584, 44 
CMR 14 (1971). Where, however, a regulation required an inventory of the personal 
effects of a person placed in confinement, and the inventory was not designed as a 
subterfuge for a search without probable cause but instead was based upon a 
legitimate purpose and satisfied an apparent legitimate need, such as the necessity 
for safekeeping, especially in organizations comprised of transient personnel, of the 
personal effects of a confinee, a good faith attempt to inventory the effects of the 
accused and the discovery during such inventory of stolen checks and packages 
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was held not an illegal search and seizure. United States v. Kazmierczak, 16 
USCMA 594, 37 CMR 214 (1967). In United States v. Watkins, 22 USCMA 270, 46 
CMR 270 (1973), contentions that the examination was a subterfuge for a search 
were rejected. 

United States v. Grace, supra, note 135. 

These searches are supported by federal statutes, including 19 U.S.C. 1581(a), 482, 
and 8 UCA 1357(a) and (c), and have been approved by the Supreme Court. See 
Almeida-Sanchez v. United States, 413 U.S. 266 (1973), and Carroll v. United 
States, 267 U.S. 132 (1925), where the court gave as its basis that persons crossing 
an international boundary are subject to search “because of national self protection 
reasonably requiring one entering the country to identify himself as entitled to come 
in, and his belongings as effects which may lawfully ve brought in.” See also 
Landau v. United States Attorney, 82 F.2d 285 (2d Cir. 1936); Alexander v. United 
States, 362 F.2d 379 (9th Cir. 1966); Henderson v. United States, 390 F.2d 805 (9th 
Cir. 1967). 

For military cases touching upon this type of search, see United States v. Carson, 
22 USCMA 203, 46 CMR 203 (1973); United States v. Hamilton, 22 USCMA 209, 46 
CMR 209 (1973); United States v. Greene (ACMR 1971) 44 CMR 420; United States 
v. Poundstone, 22 USCMA 277, 46 CMR 277 (1973); United States v. Carrillo (ACM 
21865) 51 CMR 288 (1975). A search of this nature may not, however, be conducted 
without probable cause and the authorization of a commanding officer prior te the 
time the accused enters the border area or submits his baggage for examination. 
Thus, where the accused had not yet reached the point at which his baggage was 
relinquished to custody and control of others, it was not subject to this type search. 
United States v. Carson, supra; United States v. Hamilton, supra. 

This type of search is not expressly authorized by the MCM but is another 
example of a search which according to the MCM is “otherwise reasonable under 
the circumstances.” Par. 152, fourth subparagraph, final sentence. 

What constitutes a reasonable distance is variously defined. In Roa-Rodriquez v. 
United States, 410 F.2d 1206 (10th Cir. 1969), it was held to extend 90 miles, and in 
Castillo-Garcia v. United States, 424 F.2d 482 (9th Cir. 1970), it was held to extend 
105 miles. Various factors may be involved in this determination, however, 
including the constant surveillance of the accused after leaving the border. 
Valenzuela-Garcia v. United States, 425 F.2d 1170 (9th Cir. 1970). 

United States v. Brignoni-Ponce, 422 U.S. 873 (1975). “Stops” in this connection 
involve only a stopping of the vehicle or vessel, a few brief questions, a visual 
inspection of those parts of the vehicle or vessel open to view, and the production 
of documents by the occupants. Jd. 

Almeida-Sanchez v. United States, supra, note 138; United States v. Ortiz, 422 
U.S. 891 (1975). 

Rivas v. United States, 368 F.2d 703 (9th Cir. 1966); Henderson v. United States, 
390 F.2d 805 (9th Cir. 1967); Huquez v. United States, 406 F.2d 366 (9th Cir. 1968); 
United States v. Mastberg, 503 F.2d 465 (9th Cir. 1974); United States v. Holtz, 479 
F.2d 89 (9th Cir. 1973). In this connection, a body cavity search requires a 
somewhat higher standard than a mere strip search. United States v. Holtz, supra. 
United States v. Maglito, 20 USCMA 456, 43 CMR 296 (1971). As indicated, a 
search of this nature is justifiable on the basis of exigent circumstances, i.e., the 
essentiality that articles in the possession of a returning inmate be taken from him 
if they can be destructive of, or harmful to, the safe operation of the facility. 
Searches of this type serve to effectuate a government interest other than the 
discovery of evidence of a crime. As such, they do not violate the fourth 
amendment merely because in the course of the action evidence may be 
discovered. Id. This type of search is closely akin to the inspection discussed in 
subsection C.8, supra, in that the action is accomplished for legitimate purposes 
other than to discover evidence of a crime. 
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This type of search is not expressly authorized by the MCM, but is another i 
example of a search which according to par. 152 thereof, fourth subparagraph, final 
sentence, is “otherwise reasonable under the circumstances.” I 


144. United States v. Maglito, supra, note 143; and see United States v. Laub Baking 
Co., 283 F.Supp. 217 (N.D. Oh. 1968). | 
145. United States v. Maglito, supra; and see also 18 U.S.C. § 1791. 152. 
146. Fulwood v. Alexander, 267 F.Supp. 92 (M.D. Pa. 1967), citing Katz v. United 
States, 389 U.S. 347 (1967). In the Maglito case, supra, there was a well known ( 
established policy against occupants of a barracks possessing civilian clothing, and 


the accused entered the barracks carrying a brown paper bag in which clothing 
could have been placed. 
14 


~~ 


. The information may be based upon the officer’s personal investigation or 
observation, as in Terry v. Ohio, 392 U.S. 1 (1968), or be obtained from other 
credible sources, such as from an informant whose report has been found to be 
accurate in some other important respect, as in Adams v. Williams, 407 U.S. 143 
(1972). See also United States v. Lewis, 362 F.2d 759 (2d Cir. 1966). 

This type of search is not expressly authorized by the MCM, but is another 
example of a search which according to par. 152 thereof, fourti subparagraph, final 
sentence, is “otherwise reasonable under the circumstances.” 

148. The temporary detention or “stop” of a person for reasonable inquiries because of 
his suspicious behavior or other circumstances is not only permissible but may be 
within the affirmative duty of the officer involved. Terry v. Ohio, supra; and see 
also Sibron v. New York and Peters v. New York, 392 U.S. 41 (1968). 

The probative value of the information required in this situation is somewhat less 
than required to support probable cause. Some of the language of Terry v. Ohio 
refers to “reasonable suspicion.” 

Compare the situation presented in United States v. Summers, 13 USCMA 573, 
33 CMR 105 (1963), with Terry v. Ohio, supra. In Summers, a military policeman, 
who had knowledge of recent thefts from the PX’s, noticed an occupied ear parked 
behind one of the PX’s at about 1:30 in the morning, asked the occupants to get out 
and identify themselves, and thereafter shone his flashlight around the interior of 
the car, in doing so his head, shoulder and arm may have projected into the car. He 
saw a pistol under the seat of the car and seized it. Held, not an illegal search and 
seizure. 

149. Terry v. Ohio, supra; Sibron v. New York and Peters v. New York, supra; Adams 153. 
v. Williams, supra; United States ex. rel. Richardson v. Rundle, 461 F ..! 860 (3d 
Cir. 1972); United States v. Wickizer, 465 F.2d 1154 (8th Cir. 1972); Unied States 
v. Edwards, 469 F.2d 1362 (5th Cir. 1972). Of course, if the frisk is properly 
limited, items other than weapons seized in good faith will be admissible againsi ihe 
accused. Peters v. New York, supra. 154. 

150. In United States v. Smeal, 23 USCMA 347, 49 CMR 751 (1975), the officials 
originally responded to a report that a woman had apparently shot herself. In 
United States v. Goldenstein, 456 F.2d 1006 (8th Cir. 1972), the officers entered for 
the purpose of rendering aid to a person wounded in a fight. In Richardson v. 
State, 247 So.2d 296 (1971), the officers entered and searched for the purpose of 
identifying poisonous substances eaten by children. In People v. Brooks, 289 155. 
N.E.2d 207 (1972), officers entered the apartment to investigate the odor of a dead 
body which was emanating therefrom. See also the several cases cited in United 
States v. Smeal, supra. 

This type of search is not expressly authorized by the MCM, but is another 
example of a search which, according to par. 152, MCM, fourth subparagraph, final 
sentence, is “otherwise reasonable under the circumstances.” 

151. United States v. Smeal, supra; People v. Neulist, 350 NYS2d 178 (1973). In Smeal 

the officers remained after the injured woman had been removed to the hospital, 

and their search conducted thereafter was held lawful. Additionally, the officers 156. 
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initially on the scene called other officers inasmuch as the former had no authority 
respecting the matter, and the latter arrived after the injured woman had been 
removed to the hospital, and the search of the latter officers was held lawful. 

Compare also State v. Sanders, 506 P.2d 892 (1973); People v. Smith, 265 N.E.2d 
139 (1970). 


. MCM, par. 152, fourth subparagraph, final sentence, states that the enumerated 


instances of lawful searches is not intended to indicate a limitation upon the legality 
of searches otherwise reasonable under the circumstances. For example, United 
States v. Conlon, 14 USCMA 84, 33 CMR 296 (1963), involved circumstances in 
which the search of a garage rented by the accused and the seizure of various items 
of property found therein were held reasonable but somewhat distinct from any of 
the categories of lawful searches discussed prior to this note in this subsection. In 
that case, a private citizen, who was not acting in any governmental capacity, 
sawed the lock off the garage door under the honest belief that she was entitled to 
possession of the premises; when she opened the door a burglar alarm sounded and 
she thereupon called the local police; the local police, who apparently noticed 
something, called military authorities; when the latter arrived a number of items 
bearing markings indicating they were government property could be seen from the 
door without entering the garage; after observing these items, the military 
authorities entered the garage and searched all containers and discovered other 
items of government property; the person who claimed ownership of the garage 
requested that all property be removed from the garage; and military authorities 
thereupon removed all government property. In United States v. Torres, 22 USCMA 
96, 46 CMR 96 (1973), a search of an unstamped package found to belong to a 
person assigned to a postal facility and located within such postal facility was held 
lawful. Such a search is considered reasonable to preserve the security and proper 
operation of the postal facility and may be conducted without regard to whether or 
not there was probable cause to believe the package contained stolen property or 
other contraband. In this case the officer conducting the search was the 
Commanding Officer of the Army Postal Group, a person authorized under 
paragraph 152, MCM, to search without warrant. Concerning other searches of mail 
matter, see 39 U.S.C. §§ 603 and 604 and the U.S. Postal Manual. 

See also People v. Hernandez, 229 Cal.App.2d 143, 40 Cal.Rptr. 100 (1964); Cupp 
v. Murphy, 412 U.S. 291 (1973). 
A search and a seizure are separate acts, and each must satisfy the requirements 
of reasonableness. A search can be lawful, yet the resultant seizure of items 
discovered in the course thereof may be unlawful. United States v. Burnside, 15 
USCMA 326, 35 CMR 298 (1965). See also United States v. Rehm, 19 USCMA 559, 
42 CMR 161 (1970). 


. See the various subsections of C, supra, for the permissible scope of different types 


of searches. Thus, if the search is conducted incident to apprehension of the 
accused, action by the law enforcement officials in searching beyond the area from 
which the accused might gain possession of weapons or destructable evidence 
would constitute action not within the permissible scope of such a search. 
Subsection C.2, supra. 


. MCM, par. 152, first subparagraph; Mapp v. Ohio, 367 U.S. 643 (1961); United 


States v. Chase, 24 USCMA 95, 51 CMR 268 (1976). This rule is of constitutional 
dimensions, for in Mapp v. Ohio, supra, the Supreme Court stated, ““We hold that 
all evidence obtained by searches and seizures in violation of the Constitution is, by 
that same authority, inadmissible. . . .” 

Improper seizure of a few items which are not used against the accused will not 
necessarily taint the entire search and seizure so as to make all items seized 
unreasonable and unlawful. United States v. Ross, 13 USCMA 432, 32 CMR 432 
(1963). 


Items for which a search may be conducted vary according to the type of search 
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involved. See the various subsections of C, supra, for items which may be searched 
for in various situations. Thus, if the search is conducted pursuant to a warrant 
(C.1) or authorization of a commanding officer (C.7), the search may be properly 
conducted only for those items specifically authorized to be seized in the warrant or 
authorization. Or, if the search is a stop and frisk (C.11), the pat down or search 
may be properly conducted only for weapons. 


. MCM, par. 152, fifth subparagraph. This limitation respecting items which may be 


seized does not apply to properly conducted inspections and inventories. Jd., and 
see Section C.8, supra. 

Prior to 1967 the constitutional rule respecting items which could be seized 
included only instrumentalities or fruits of a crime, weapons, or property the 
possession of which itself was a crime, Harris v. United States, 331 U.S. 145 (1947), 
and this rule was followed by military case law. United States v. Doyle, 1 USCMA 
545, 4 CMR 137 (1952); United States v. Marrelli, 4 USCMA 276, 15 CMR 276 
(1954); United States v. Webb, 10 USCMA 422, 27 CMR 496 (1959). Because this 
rule was very restrictive, courts interpreted the categories of items that could be 
seized rather generously, and particularly what constituted “instrumentalities” of a 
crime. The Court of Military Appeals followed this practice. See, as a matter of 
historical interest, the cases of United States v. Marrelli, supra; United States v. 
Rhodes, 3 USCMA 73, 11 CMR 73 (1953); United States v. Vierra, 14 USCMA 48, 
33 CMR 260 (1963); United States v. Askew, 14 USCMA 257, 34 CMR 37 (1963); 
United States v. Burnside, 15 USCMA 326; 35 CMR 298 (1965): United States v. 
Simpson, 15 USCMA 18, 34 CMR 464 (1964). This limitation of seizures to 
instrumentalities, fruits, weapons and contraband was stated as designed to prevent 
the indiscriminate ransacking of the effects of a person—to prevent the “explora- 
tory search for and the general seizure of any paper, document or article which 
affords evidence that a crime has been committed, but which was not the means of 
committing it. ...’’ United States v. Marrelli, supra. Thus, seizure of “mere 
evidence” was forbidden. 

In 1967, however, the U.S. Supreme Court handed down the decision in Warden 
v. Hayden, 387 U.S. 294 (1967) holding that once an intrusion upon privacy has 
been made lawfully under the fourth amendment, there is no viable reason to 
distinguish intrusions to secure “mere evidence” from those to secure fruits, 
instrumentalities, or contraband. The court did caution, however, that before mere 
evidence may be seized there must be a nexus between the item seized and 
criminal behavior—in other words, there must be probable cause to believe that the 
evidence sought or seized will aid in a particular apprehension or conviction. 

This relaxed rule was promptly adopted into military law by the U.S. Court of 
Military Appeals in United States v. Whisenhant, 17 USCMA 117, 37 CMR 381 
(1967), which expressly overruled the more limited rule stated in United States v. 
Vierra, supra. Even under the broader seizure rule, however, items may not be 
seized which, because of their testimonial or communicative nature, are within the 
privilege against self-incrimination. Jd., and see Warden v. Hayden, supra, 387 
U.S. at 302-303. In this latter connection, compare the cases of Couch v. United 
States, 409 U.S. 322 (1973): Hill v. Philpott, 445 F.2d 144 (7th Cir. 1971): United 
States v. Blank, 459 F.2d 383 (6th Cir. 1972); United States v. Bennett, 409 F.2d 
888 (2d Cir. 1969). 

The plain view doctrine, as indicated, contemplates the seizure of items other 
than those for which the search was properly conducted. Several military cases 
recognized this doctrine generally before it had been clearly defined by the U.S. 
Supreme Court. Thus, where an accused was apprehended as an unauthorized 
absentee and was searched incident to such apprehension, items relating to entirely 
different offenses were held lawfully seized, and it was stated that there is similarly 
no limitation on searches conducted pursuant to a search warrant. United States v. 
Simpson, 15 USCMA 18, 34 CMR 464 (1964). See also United States v. Doyle, 


159. 


160. 
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supra; United States v. DeLeo, 5 USCMA 148, 17 CMR 148 (1954); United States v. 
Bolling, 10 USCMA 82, 27 CMR 82 (1958); United States v. Sellers, 12 USCMA 
262, 30 CMR 262 (1961). Note, however, that the doctrine is now defined, as set out 
in footnotes 158-161, infra, and associated text material. 

See also United States v. Carlisle, 22 USCMA 564, 48 CMR 71 (1973). 

Items not within the search authorization but observed in plain view during a 
properly authorized search may support the probable cause required for a later 
search of the same premises. United States v. Brown, 21 USCMA 522, 45 CMR 296 
(1972). 


158. Coolidge v. New Hampshire, 403 U.S. 443 (1971), part U-C of plurality opinion of 
Mr. Justice Stewart. 

The legality of a seizure may depend upon whether the investigator or police 
agent was lawfully upon the premises at the time of the seizure. In this connection, 
the Constitution does not prohibit the police from visiting private premises for the 
purpose of official inquiry, nor is it impermissible for law enforcement officers to 
enter premises in response to the invitation of a proper person. United States v. 
Kazmierezak, 16 USCMA 594, 37 CMR 214 (1967), citing United States v. Burnside, 
15 USCMA 326, 35 CMR 298 (1965), and People v. Rightnour, 52 Cal. Rptr. 654 
(1966). Thus, OSI agents were held to have properly entered a room where they, 
having no knowledge of the discovery of evidence of an apparent crime in the 
accused’s room, entered in response to a call from a non-commissioned officer who 
had entered the room for the purpose of conducting a properly ordered inventory of 
accused’s personal effects and had unexpectedly discovered stolen items. United 
States v. Kazmierczak, supra. See also United States v. Burnside, supra; United 
States v. Thomas, 16 USCMA 306, 36 CMR 462 (1966); United States v. Smeal, 23 
CMR 347, 49 CMR 751 (1975), citing People v. Hill, 528 P.2d 1 (1974) and United 
States v. Johnson, 413 F.2d 1396 (Sth Cir. 1969). 

If the law enforcement officers had the right to observe or inspect a particular 
locality, they also had the right to return there for further observation and 
inspection as part of a continuing investigation. United States v. Smeal, supra, 
citing United States v. Gebhart, 10 USCMA 606, 28 CMR 172 (1959), and United 
States v. White, 17 USCMA 211, 38 CMR 9 (1967). 


159. Coolidge v. New Hampshire, supra; United States v. Burnside, 15 USCMA 326, 35 
CMR 298 (1965). 
160. Coolidge v. New Hampshire, supra; Warden v. Hayden, supra, note 157. Since for 


seizure of “mere evidence” there must be a nexus between the item seized and 
criminal behavior, this nexus must appear to the law enforcement official to be 
more probable than not on the basis of what he has observed during the authorized 
intrusion plus, of course, what he may otherwise know at the time. Thus, in United 
States v. Smeal, supra, note 158, the law enforcement officer was held to have a 
specific articulable reason to believe that an observed typewriter was connected 
with known criminal behavior when he noted correspondence of the manufacturer's 
model and style between the observed article and a stolen article, and further 
investigation of the suspect article at the place it was observed, such as by moving 
the carriage of the typewriter and recording its serial number, was held not 
unlawful. In United States v. Schultz, 19 USCMA 311, 41 CMR 311 (1970), while 
the officers were properly present in the accused’s barracks and, in response to 
their questioning, the accused stated that he was then wearing the trousers that he 
had worn the night of the murder, observation of visible bloodstains on such 
trousers which were in plain view was held to render the seizure of such trousers at 
the time reasonable. In United States v. Unrue, 22 USCMA 466, 47 CMR 556 
(1973), where the search was for marijuana based upon the alert of a specially 
trained dog, seizure of heroin found and identified during such search was held 
lawful. In United States v. Brashears, 21 USCMA 552, 45 CMR 326 (1972), during a 
search incident to an arrest for theft, which search was not unreasonable in scope, 
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discovery of a vial of heroin in the accused’s rolled up sleeve and several other vials 
in his pockets and their seizure was held lawful. In United States v. Decker, 16 
USCMA 397, 37 CMR 17 (1966), where an investigator was lawfully on the premises 
of another (a backyard), his seizure of items on the ground in plain view was held 
lawful in view of his ability at the time to identify the items as part of property 
reportedly stolen. See also United States v. Mathis, 16 USCMA 522, 37 CMR 142 
(1967). 

On the other hand, in United States v.Schultz, supra, seizure of a wet towel from 
a wall locker of the accused was held unlawful. In United States v. Castro, 23 
USCMA 166, 48 CMR 782 (1974), seizure of a notebook was held to have no rational 
connection to criminality nor was there a nexus between the evidence and a crime 
for which evidence was sought. In United States v. Thomas, 16 USCMA 306, 36 
CMR 462 (1966), the seizure of a bottle subsequently found to contain heroin, which 
was in the hand of the sleeping accused, was held unlawful in the absence of facts 
and circumstances indicating the probability of wrongdoing by the accused at the 
time or that the item was contraband. 

Where the commanding officer knew that the post office had been broken into 
and a mail bag had been ransacked, and that the accused had been confined as a 
suspect, and when advised that checks and packages not belonging to the accused 
had unexpectedly been found in his room during a properly ordered inventory of his 
effects, the commanding officer ordered the checks and packages seized, such 
action was held fully justified and based upon adequate probable cause. United 
States v. Kazmierczak, 16 USCMA 594, 37 CMR 214 (1967). 

Coolidge v. New Hampshire, supra. There is, however, some doubt as to the 
inclusion of this third requirement as an element of the plain view doctrine. The 
plurality opinion in Coolidge setting out this element is joined by four justices and 
the concurrency by Mr. Justice Harlan is somewhat equivocal. See North v. 
Superior Court, 502 P.2d 1305 (1972), which discusses the effect of the opinion. See 
also United States v. Welsch, 446 F.2d 220 (10th Cir. 1971); United States v. 
Candella, 469 F.2d 173 (2d Cir. 1972); United States v. Wagner, 497 F.2d 249 (10th 
Cir. 1974); United States v. Rollerson, 491 F.2d 1209 (Sth Cir. 1974); United States 
v. Sheard, 473 F.2d 139 (D.C. Cir. 1972); United States v. Pacelli, 470 F.2d 67 (2d 
Cir. 1972). 

United States v. Sellers, 12 USCMA 262, 30 CMR 262 (1961); United States v. 
Conlon, 14 USCMA 84, 33 CMR 296 (1963). 

See subsection C.2, supra; MCM, par. 19a. 

Terry v. Ohio, 392 U.S. 1 (1968); United States v. Zeigler. 20 USCMA 523, 43 CMR 
363 (1971); United States v. Summers, 13 USCMA 573, 33 CMR 105 (1963); and 
compare Davis v. Mississippi, 394 U.S. 721 (1969). 

MCM, par. 152, second subparagraph; Wong Sun v. United States, 371 U.S. 471 
(1963); and compare Harrison v. United States, 392 U.S. 219 (1968). 


. MCM, par. 152, second subparagraph; Brown v. Illinois, 422 U.S. 590 (1975); and 


compare United States v. Wade, 388 U.S. 218 (1967); United States v. Workman, 
15 USCMA 228, 35 CMR 200 (1965). 

251 U.S. 385 (1920). 

251 U.S. at 392. 

MCM, par. 152, second subparagraph. 

Similarly, where as the result of an illegal search of the accused’s automobile a 
checkbook was found which led the investigators to a formerly unknown witness 
who related then for the first time that his apartment had been burglarized, and 
where the fact of such disclosure as well as the testimony of this new witness and 
his roommate were offered in evidence, it was held that such disclosure and 
testimony were inadmissible as tainted products of the unlawful seizure of the 
checkbook, and were of a nature that the government did not and could not have 
shown they were learned of from a source sufficiently independent of the illegally 
seized evidence. United States v. Peurifoy, 22 USCMA 549, 48 CMR 34 (1973). 
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Where the stake-out of the accused’s room was based upon the information 
obtained as the result of an illegal search of that room, and the purpose of the 
stake-out was to apprehend persons entering or leaving the room, the discovery of 
an otherwise unknown witness as the result of that stake-out was held tainted and 
information obtained by exploitation of the prior illegality; thus, the testimony of 
that witness was inadmissible. United States v. Armstrong, 22 USCMA 438, 47 
CMR 47S (1973). 

Where the confession was obtained within 24 hours of the prior illegality, the 
same investigator was involved in every stage of the investigation, there was no 
evidence that the accused knew or was informed that the illegally obtained 
evidence could not be used against him, and the accused testified that the evidence 
previously illegally obtained influenced him to make the statement, it was held that 
the statement was tainted by the prior illegality and was therefore inadmissible, and 
this regardless of whether the illegally obtained evidence was referred to when his 
confession was obtained. United States v. Pyatt, 22 USCMA 84, 46 CMR 84 (1972). 

Where search of the accused’s room without probable cause or consent produced 
an envelope bearing a sergeant’s name and address and an accompanying letter 
relating to trafficking in marijuana, a subsequent search with his consent of the 
sergeant’s belongings which produced a letter bearing the accused’s return address 
and an accompanying letter which related to trafficking in amphetamines was held 
to have produced evidence inadmissible against the accused as the products of the 
prior illegal search where there was nothing to indicate that the later search 
resulted from information independent of the illegally obtained information. United 
States v. Moore, 19 USCMA 586, 42 CMR 188 (1970). 

Where the search was illega!, evidence obtained from a sign observed during the 
search was held illegally obtained, and other evidence obtained through exploitation 
of the evidence obtained during the search, which was to the effect that aa 
observed motorcycle had been stolen, was held likewise illegally obtained. United 
States v. Chase, 24 USCMA 95, 51 CMR 268 (1976). 

Where the interrogation of the accused commenced only three hours after the 
illegal search which had uncovered marijuana in the accused’s possession, and the 
accused, when warned of his rights, stated he might as well answer questions since 
he had been caught, the subsequent admissions were held clearly the product of 
the illegal search and therefore inadmissible. United States v. Hamilton, 22 
USCMA 209, 46 CMR 209 (1973). 

Where an interrogation of the accused followed closely upon an illegal search and 
discovery of drugs, subsequently obtained admissions were held tainted, a product 
of the search, and therefore inadmissible. United States v. Troy, 22 USCMA 195, 
46 CMR 195 (1973). 

Where the interrogators of the accused, who, during a lawful search, had 
unlawfully seized certain letters addressed to the accused from his wife, and used 
such letters in their interrogation of the accused, even expressing the view that the 
information in the letters contributed materially to the questioning, a question was 
presented as to whether the confession so obtained was the product of an illegal 
seizure. United States v. Askew, 14 USCMA 257, 34 CMR 37 (1963). 

Where a notebook was illegally seized from the accused, testimony of witnesses 
whose identity had been learned exclusively from such notebook was held 
inadmissible. United States v. Castro, 23 USCMA 166, 48 CMR 782 (1974). 

See also United States v. Crow, 19 USCMA 384, 41 CMR 384 (1970) (an oral 
admission of the accused was held to be the direct result of exploitation of 
information obtained during an illegal search); United States v. Alston, 20 USCMA 
581, 44 CMR 11 (1971) (probable cause for the search of the accused’s person was 
held tainted by a prior illegal search and seizure); United States v. DeLeo, 5 
USCMA 148, 17 CMR 148 (1954) (confession by the accused was held obtained as 
the result of an illegal search); United States v. Heck (CM 354324) 6 CMR 223 
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(1952) (the presence of a female in the apartment of the accused was discovered as 
the result of an illegal search and her testimony was held inadmissible against the 
accused in the absence of a showing that such testimony had been produced upon 
knowledge wholly independently obtained); United States v. Alaniz, 9 USCMA 533, 
26 CMR 313 (1958); United States v. Dennis (ACM 19463) 36 CMR 884 (1966); 
United States v. Bishop, 23 USCMA 157, 48 CMR 773 (1974); United States v. 
Holiday (ACM S-18141) 28 CMR 807 (1959); United States v. Williams (ACM 15962) 
28 CMR 736 (1959). 

Compare also United States v. Smeal, 23 USCMA 347, 49 CMR 751 (1975). 

The fruit of the poisoned tree doctrine, however, has no application to the 
situation where evidence of an independent offense committed during a search or 
immediately thereafter is offered, for such evidence is admissible even though the 
search is found to have been illegal. Inasmuch as such evidence is in no way 
dependent upon the evidence obtained as the result of the search, there is no 
constitutional or statutory provision or policy reason which should deny the right to 
prove the separate offense when none of the evidence is illegally obtained. United 
States v. Morrison, 10 USCMA 525, 28 CMR 91 (1959). 


Similarly, where none of the fruits of an illegal search is used to influence, coerce 
or extract a pretrial confession from the accused, and it compellingly appears that 
the accused made the statement for his own purposes, the statement is not tainted 
by the search. United States v. Justice, 13 USCMA 31, 32 CMR 31 (1962). 

To raise the issue of the involuntariness of the confession, there must be facts 
produced from which it could be reasonably inferred that the use of the illegally 
obtained evidence caused the accused to be deprived of his right of free choice; it 
must in some way overcome his knowledge of his right to remain silent or it must 
be so closely connected with his confession that the statement is given when the 
accused did not possess the mental freedom to confess or deny participation in the 
crime. United States v. Waller, 11 USCMA 295, 29 CMR 111 (1960). 

Where the circumstances under which the accused made his statements were 
fully developed, it was apparent that the accused himself rejected the thought that 
the “jig was up” because the stolen property had been found in his possession, and 
the accused’s own view was that the statements were in no way a result of the 
search, the statements were held not inadmissible. United States v. Decker, 16 
USCMA 397, 37 CMR 17 (1966). 

Where a search of an office area was a logical continuation of an investigation of 
thefts which had occurred, and was not based upon or caused by a prior illegal 
search of the accused’s living area, the latter search was held sufficiently 
distinguishable from the prior search and therefore lawful. United States v. Bishop, 
23 USCMA 157, 48 CMR 773 (1974). 

See also United States v. Nazarian, 23 USCMA 358, 49 CMR 817 (1975); United 
States v. Foecking, 22 USCMA 46, 46 CMR 46 (1972); United States v. Moore, 19 
USCMA 586, 42 CMR 188 (1970); United States v. Penman, 16 USCMA 67, 36 
CMR 223 (1966); United States v. Rogers (CM 407433) 32 CMR 623 (1962); United 
States v. Brown, 21 USCMA 522, 45 CMR 296 (1972); United States v. Kauffman 
(ACM 18074) 33 CMR 748 (1963); and compare United States v. Mackey, 21 
USCMA 254, 45 CMR 28 (1972); United States v. Watkins, 22 USCMA 270, 46 
CMR 270 (1973); United States v. Armstrong, 22 USCMA 438, 47 CMR 479 (1973); 
United States v. Ball, 8 USCMA‘25, 23 CMR 249 (1957). 

In Brown v. Illinois, supra, note 166, the question was whether, following an 
unlawful arrest, the giving of Miranda warnings might serve to break the causal 
connection between the arrest and the giving of statements so that the statements 
might be purged of the primary taint of the illegal arrest, and it was held that the 


Government had not carried its burden of showing admissibility of statements made 
after the warnings. 
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171. 


172. 


173. 


174. 


MCM, par. 152, second subparagraph. This language is taken from the case of 
Wong Sun v. United States, 371 U.S. 471 (1963); and see United States v. Bacall, 
443 F.2d 1050 (9th Cir. 1971); United States v. Friedland, 441 F.2d 855 (2d Cir. 
1971). 

The test of admissibility of the subsequently obtained evidence is not whether the 

evidence would not have been discovered but for the previous illegal action but 
rather, whether, conceding the illegality of the action, it can reasonably be 
concluded the evidence was come at by exploitation of that illegality or instead by a 
means sufficiently distinguishable to be purged of the primary taint. United States 
v. Bishop, 23 USCMA 157, 48 CMR 773 (1974). 
MCM, par. 152, seventh subparagraph; United States v. Nazarian, 23 USCMA 358, 
49 CMR 817 (1975); United States v. Carson, 22 USCMA 203, 46 CMR 203 (1973); 
United States v. Berry & Mitchell, 6 USCMA 609, 20 CMR 325 (1956); United 
States v. Weaver, 9 USCMA 13, 25 CMR 275 (1958). Since this matter is an 
interlocutory one, the ruling should be made on the basis of the preponderance of 
the evidence. MCM, par. 57g(1). The resolution of the legality of a search is for 
determination by the ruling officer, and need not be submitted to the court under 
instructions for determination. United States v. Schafer, 13 USCMA 83, 32 CMR 83 
(1962); United States v. Williams (ACM 15962) 28 CMR 736 (1959). See also United 
States v. Wilcher, 4 USCMA 215, 15 CMR 215 (1954); United States v. Sessions & 
Brown, 10 USCMA 383, 27 CMR 457 (1959); United States v. Brown, 10 USCMA 
482, 28 CMR 48 (1959). 


A ruling on the admissibility of seized evidence in one proceeding is not binding 
on the ruling officer in a separate proceeding even though the same evidence may 
be presented in both cases, and this is true because a ruling on the admissibility of 
such evidence is no more than a procedural step and not a final judgment. United 
States v. Summers, 13 USCMA 573, 33 CMR 105 (1963). 


MC), par. 152, seventh subparagraph; United States v. Smith, 13 USCMA 553, 33 
CMR 85 (1963); United States v. Decker, 16 USCMA 397, 37 CMR 17 (1966); 
United States v. Johnson, 17 USCMA 514, 38 CMR 312 (1968); United States v. 
Mayton, 23 USCMA 565, 50 CMR 784 (1975); United States v. Tuchman (CGCMS 
22056) 39 CMR 873 (1968); United States v. Berry & Mitchell, 6 USCMA 609, 20 
CMR 325 (1956); United States v. Lamb (CGCMS 21814) 36 CMR 806 (1965). See 
also Section C.6, footnote 92, supra. 


United States v. Puerifoy, 22 USCMA 549, 48 CMR 34 (1973), where it was held 
insufficient that the government merely demonstrate that the evidence might have 
been discovered from an independent source. Similarly, in United States v. 
Foecking, 22 USCMA 46, 46 CMR 46 (1972), where an interrogation of the accused 
followed by only a few hours an unreasonable search and seizure of the accused’s 
gun, of which the accused was aware, and he was expressly advised by the 
investigators at the beginning of. the interrogation, but where on questioning as to 
the impact upon him of knowledge of the seizure of his gun he denied any impact, 
any fears or worries it was held clear that the statement obtained from the accused 
was not the result of exploitation of the earlier illegal search and seizure. It was 
noted, however, that when some evidence indicated confrontation of the accused 
with the evidence earlier illegally obtained, the government has a heavier burden of 
showing absence of taint respecting the later statement than if no suggestion of 
taint existed. 

See also Brown v. Illinois, supra, note 166; and compare United States v. 


Nazarian, 23 USCMA 358, 49 CMR 817 (1975). 


. MCM, par. 152, third subparagraph. This language is based upon the Supreme 


Court decision in Walder v. United States, 347 U.S. 62 (1954) and, according to 
Analysis, on United States v. Grosso, 358 F.2d 154 (3d Cir. 1966). It is to be noted, 
however, that Tate v. United States, 283 F.2d 377 (D.C. Cir. 1960), viewed the 
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impeaching evidence as permissibly related to the offense being tried, and Harris v. 
New York, 40i U.S. 222 (1971), in a slightly different context, permitted otherwise 
illegally obtained evidence to be used for impeachment purposes with respect to the 
accused’s testimony in denial of the offenses of which charged. The three justice 
dissent in this case viewed the majority opinion as a considerable expansion of 
Walder. \t appears, however, that the MCM provision is less liberal than either 
Tate or Harris, and will restrict the use of evidence obtained as the result of an 
unlawful search or seizure to Impeachment of testimony of the accused which goes 
beyond a denial of the elements of the offenses charged against him. 

MCM, par. 152, third subparagraph; Walder v. United States, supra, note 175. 
United States v. Walters, 22 USCMA 516, 48 CMR 1 (1973); United States v. 
Webb, 10 USCMA 422, 27 CMR 496 (1959); United States v. Dupree, 1 USCMA 
665, 5 CMR 93 (1952); and see generally Section 2.3, Military Evidence, op. cit. 

Where the illegally secured evidence, whether such illega'ity resulted from an 
improper search or an improper seizure, was introduced by the defense in an 
attempt to impeach a prosecution witness, the defense cennot thereafter complain 
of such illegal procurement of the evidence. United States v. Waller, 11 USCMA 
295, 29 CMR 111 (1960). Similarly, where the accused joins in a stipulation as to 
such evidence, the same result will obtain. Jd. 

Where, after the introduction of items obtained as the result of an illegal search 
and seizure, the accused testifies for the express purpese of rebutting adverse 
testimony not including the illegally obtained items, and, in the course of such 
testimony, judicially admits possession of the questioned items and offers an 
innocent explanation, he cannot thereafter complain of the improper introduction 
into evidence of such items. United States v. Woodruff, 11 USCMA 268, 29 CMR 
84 (1960). 

If an accused freely, voluntarily and providentially pleads guilty, no legal or 
practical purpose can be served by reviewing a ruling during the trial which refused 
to suppress evidence obtained as the result of a search. In other words, a violation 
of the accused’s rights by an unlawful search is not prejudicial where there is a 
valid plea of guilty, provided of course, there is no indication that the search 
induced or produced the plea. United States v. Hamil, 15 USCMA 110, 35 CMR 
82 (1964). Similarly, a voluntary and informed plea of guilty was held to preclude 
appellate review of a prior ruling by the military judge on the admissibility of 


evidence obtained during a search. United States v. Johnson, 20 USCMA 592, 44 
CMR 22 (1971). . 


A motion to exclude evidence obtained as a result of a search or seizure is 
sufficient to prevent waiver. United States v. Williams (ACM 15962) 28 CMR 736 
(1959). 

See also United States v. Martinez, 16 USCMA 40, 36 CMR 196 (1966); United 

States v. Hendrix, 21 USCMA 412, 45 CMR 186 (1972); United States v. Davenport, 
14 USCMA 152, 33 CMR 364 (1963); United States v. Marymount (ACM 16273) 28 
CMR 904 (1960). 
United States v. Dupree, supra, note 177; United States v. Davis, 4 USCMA 577, 
16 CMR 151 (1954); United States v. Sessions & Brown, 10 USCMA 383, 27 CMR 
457 (1959); and compare United States v. Williams (ACM 15962) 28 CMR 736 
(1959). See also Section 2.3, Waivers, Military Evidence, op. cit. 
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The Prospectivity Doctrine: Which Way Out of the Morass? 


Lieutenant (junior grade) Douglas C. Lehman, JAGC, 
USNR* 
Larry J. McClatchey* 


What standard or test does the Supreme Court cite to 
determine if rulings issued by the Court are given retroactive or 
prospective application? Is there a single, predictable standard 
or test? The authors examine the Court’s decisions concerning 
retroactive and prospective application of its rulings, and 
conclude that there is apparent predictability in the Court’s 
determinations. 


L. 


WHEN THE SUPREME COURT decided in 1969 to restrict military 
jurisdiction to cases having a “service-connection,”' one constitutional 
debate gave way to a second. The question posed by that decision, as 
posed by other decisions reforming the criminal process, was whether the 
service-connection test should be applied retroactively to convictions that 
became final before 1969. In determining that the test should not be so 
applied, the Court resorted to an analytical tool known as the prospectiv- 
ity doctrine. As discussed herein, the doctrine has a somewhat checkered 
past. The way it has been used and the way it is currently used illustrate 
the uncertainty of its precise contours. This uncertainty is painfully clear 
in Gosa v. Mayden,? which denied retroactivity to the service-connection 
test. It may be an understatement to say, as did Justice Marshall shortly 
before Gosa, that the Court’s unprincipled use of the doctrine has caused 
lower federal courts to “flounder without substantial guidance in the 
morass of our cases.”? It will be suggested that Gosa, when read in the 
context of two other retroactivity cases decided recently, evidences a 
change in approach that may signal a way out of the morass. 

If the doctrine does not give one pause for its logical and intellectual 
shortcomings, any thinking lawyer who is concerned about injustice 
should stop to consider Justice Cardozo’s teaching: “It will not do to 





*Lieutenant (junior grade) Lehman is currently serving at the Naval Legal Service 
Office, Naval Support Activity Treasure Island, San Francisco, California. He 
received the J.D. degree from Indiana University School of Law in 1975. 

*Mr. McClatchey is associated with the law firm of Smith, Renner, Hanhart, Miller 
& Kyler in New Philadelphia, Ohio. He received the J.D. degree from Indiana 
University School of Law in 1975. 

1. O'Callahan v. Parker, 395 U.S. 258 (1969). 

2. Gosa v. Mayden, 413 U.S. 665 (1973), decided with Warner v. Flemings on certiorari 
to the United States Court of Appeals for the Second Circuit. 

3. Michigan v. Payne, 412 U.S. 47, 62 (1973) (Marshall, J., dissenting). 
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decide the same question one way between one set of litigants and the 
opposite way between another.”* After all, if the military was constitu- 
tionally barred from court-martialing Sgt. O’Callahan, why was it not 
barred from prosecuting Airman Gosa when both men were accused of 
the same crime in nearly identical circumstances? The argument that a 
substantial number of convictions would be called into question unless the 
decision was applied prospectively is not without weight, of course, but is 
it so weighty that a person convicted in an admittedly unconstitutional 
manner should be kept in jail? 

Aside from hard questions of equity and justice, prospectivity poses 
problems for the prosecutor whose case raises a constitutional challenge. 
One must be prepared not only to argue that the given statute or 
procedure is constitutional, but alternatively that any invalidation occur 
prospectively only. The confusion surrounding the doctrine makes it 
difficult for the advocate to see precisely what sort of procedure he is 
defending in order that the proper prospectivity “test” be used. One test 
is apparently applicable to what are called “procedural rules that govern 
the conduct of a trial” while another test is used on procedures “directed 
to the prevention of the second trial’s taking place at all.”> 

It is not only the advocate who is faced with this choice of tests. 
Consider the plight of the judge hearing a habeas corpus petition. The 
petitioner was convicted before an overruling decision was handed down, 
and he now wants the overruling decision applied to give him retroactive 
relief. What will the Supreme Court do when it faces this question? Does 
it make a difference if the case is on direct appeal? That is, do different 
considerations apply if the case is still in the appellate “pipeline? “® This 
is precisely the quandry facing the judges who heard the Gosa and 
Flemings cases before they reached the Supreme Court. The Court of 
Appeals for the Second Circuit applied O'Callahan retroactively in 
Flemings, while the Fifth Circuit Court of Appeals denied Gosa the 
benefit of the O'Callahan decision.7 One of them undoubtedly had 
committed a reversible error, but which one? The amount of scholarly 
opinion generated is evidence that the question of the retroactivity of 
O’Callahan was wide open until the Supreme Court spoke definitively. ® 





c= 


. B. Carpozo, THE NATURE OF THE JUDICIAL Process 33 (1921). 

. Robinson v. Neil, 409 U.S. 505, 509 (1973). 

6. See Michigan v. Payne, 412 U.S. 47, 60 (1973) (Marshall, J., dissenting). See also, 
Williams v. United States, 401 U.S. 646, 679 (1971) (Harlan, J., concurring and 
dissenting). Justice Harlan, in a lengthy opinion, not only discusses the problem of 
“fishing one case from the stream,” at 679 but also touches on many of the legal and 
equitable problems with the prospectivity doctrine. 

7. Gosa v. Mayden, 450 F.2d 753 (Sth Cir. 1971). United States ex rel Flemings v. 
Chafee, 458 F.2d 544 (2d Cir. 1972). 

8. A list of cases and articles that have spoken on this issue can be found in Gosa v. 

Mayden, 413 U.S. 665, 671 n.5 (1973). 
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Beginning with an examination of the genesis and development of the 
prospectivity doctrine, this article will further assess the current health of 
the doctrine by examining it in light of Gosa and other recent opinions, 
and will conclude with a discussion of the future of the doctrine. 


Il. 


The development of the prospectivity doctrine has been a recent 
phenomenon. After its advent in 1965, the doctrine slowly altered from 
the style of analysis set out in Linkletter v. Walker® to the substantially 
different analysis in Desist v. United States.!° The cases decided this past 
year indicate that a new stage in the growth of the doctrine may have 
been reached. 

Early common law courts viewed their proper role as discoverer rather 
than maker of law. A decision that a given statute should be struck down, 
or a prior opinion should be overruled, was made fully retroactive. The 
overruling case was seen “not as a change in the law, but the correct 
expression of the common law then and theretofore prevailing. . . .” The 
overruled decision was not the law, but was a “mere evidence” of the 
law. 4 

The doctrine originated when the Supreme Court abandoned, in 1940, 
this so-called Blackstonian approach in Chicot County Drainage Dist. v. 
Baxter State Bank.'* The petitioner had tried to readjust a bond issue 
upon which it had defaulted. Although there was a statute allowing such 
readjustment, the Supreme Court subsequently held a similar such law 
invalid. The defendant argued that any readjustment under such a law 
was invalid, since a decision overturning a statute was in effect a holding 
that the law never legally existed. Basing much of its opinion on concepts 
of res judicata, the Supreme Court held that the overruling decision 
should not be retroactively applied to invalidate the bond readjustment. 
The Court viewed the question as one involving “rights now claimed to be 
vested, of status, of determinations deemed to have finality.”” A 
rudimentary analytical test was used in answering this problem with the 
Court looking to “public policy in the light of the nature both of the 
statute and of its previous application.” '* 

Chicot County is cited with approval in Linkletter. The Court there 
recounted the common law debates over the Blackstonian approach, but 
noted that an overruling decision could not always change the past. 





9. Linkletter v. Walker, 381 U.S. 618 (1965). 

10. Desist v. United States, 394 U.S. 244 (1969). 

11. Legg’s Estate v. Commissioner, 114 F.2d 760, 764 (4th Cir. 1940). 

12. Chicot County Drainage District v. Baxter State Bank, 308 U.S. 371 (1940). 
(Hereinafter Chicot County). 

. Id. at 374. 
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Linkletter had filed a habeas corpus petition after Mapp v. Ohio, *4 
alleging that evidence used against him had been illegally obtained. He 
sought to have his conviction reversed in the light of Mapp. In holding 
that Mapp would not be applied to searches conducted before the date it 
was decided, the Court enunciated the principles that support the 
doctrine of prospectivity until today. 

First, the Court found “no impediment-constitutional or philosophical” 
to making a ruling in the constitutional area prospective in effect “where 
the exigencies require it.” 45 Slightly expanding the Chicot County 
language set out above, the Court said “. . . we must look to the purposes 
of the Mapp rule; the reliance placed upon the Wolf doctrine; and the 
effect on the administration of justice”! of a retroactive ruling. Applying 
this three-pronged test, the Court found that the deterrent purposes of 
Mapp would not be served by a retroactive application since the 
prohibited conduct had already occurred; there was justifiable reliance on 
the Wolf doctrine; and that using “such an extraordinary procedural 
weapon that has no bearing on guilt would seriously disrupt the 
administration of justice.” 17 

Some cases immediaiely preceding Linkletter had made changes in 
criminal process, and the Court made them retroactive. 18 Linkletter posed 
a different problem than these prior cases because there was no likelihood 
that Linkletter’s conviction was factually unreliable. Those cases where 
the Court had made a new rule retroactive involved a procedure that went 
to “the very integrity of the factfinding process.” !9 

The Linkletter case is properly viewed as the fountainhead of the 
prospectivity doctrine. Later cases either applied the three-pronged test 
somewhat mechanically, or perhaps embroidered on the analysis. For 
example, Johnson v. New Jersey?® denied retroactive effect to the 





14. Mapp v. Ohio, 367 U.S. 643 (1961). Mapp held that the exclusionary rule was 
binding upon the states through the fourteenth amendment because the rule was 
the only way to assure the protection of the fourth amendment rights against 
unreasonable search and seizure. 

15. 381 U.S. at 628. 

16. Id. at 636. Wolf v. Colorado, 338 U.S. 25 (1949), had held that the states need not 
exclude from a state criminal trial evidence which would have been excluded from 
federal courts because its seizure violated the fourth amendment. The exclusionary 
rule was regarded as only one of many possible sanctions upon violation by state 
officials of fourth amendment rights. The exclusionary rule was not viewed as 
constitutionally mandated. Mapp overruled Wolf. 

17. 381 U.S. at 637638. 

18. See, Griffin v. Illinois, 351 U.S. 12 (1956) (indigent right to appeal); Hamilton v. 
Alabama, 368 U.S. 52 (1961) (right to counsel at arraignment); Douglas v. California, 
372 U.S. 353 (1963) (indigent’s right to counsel on appeal); Gideon v. Wainwright, 
372 U.S. 335 (1963) (indigent’s right to counsel at trial); and Jackson v. Denno, 378 
U.S. 368 (1964) (exclusion of involuntary confession). 

19. 381 U.S. at 639. 

. Johnson v. New Jersey, 384 U.S. 719 (1966). 
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Escobedo and Miranda decisions.24 While taking the basic Linkletter 
approach, the Court pointed out that whether a challenged procedure 
impugned the factfinding process was a matter of degree. This allowed 
the Court to find that, although interrogation procedures banned by 
Escobedo might have an impact on the factual validity of a conviction, the 
impact might not be so serious as to warrant a retrial. As a result of this 
analytical development, the Court could now find a procedure constitu- 
tionally defective, but the potential box posed by the “integrity of the 
factfinding process” analysis could be avoided. 

This use of Johnson is illustrated by Stovall v. Denno,” which held 
United States v. Wade*® entitled to prospective application. Stovall had 
been accused of a stabbing and was displayed to the victim in the victim’s 
hospital room while handcuffed to a policeman. Although the Court had 
held in Wade that an improper identification could lead to the grossest 
kind of miscarriage of justice, the use of the “probabilities” analysis 
allowed a denial of retroactivity. In Stovall, “the certainty and frequency 
with which we can say in the confrontation cases that no injustice 
occurred differs greatly enough from the cases involving [right to counsel] 
.. . to justify treating the situations as different in kind for the purposes 
of retroactive application.” 24 Although the three-pronged test for retroac- 
tivity is commonly called the “Stovall test” because of its use in this case, 
it is really only an adaptation of the Linkletter analysis. 

Roberts v. Russell?> is often cited as a case in which the Court applied 
the “Stovall test” and held for retroactivity. Roberts was convicted of 
robbery on the basis of an extra-judicial confession of a co-defendant 
inculpating him. Such confessions were subsequently held inadmissable in 
Bruton v. United States.** In a per curiam decision, the Court vacated the 
lower court ruling and remanded in light of Bruton. It must be noted, 
however, that the case appeared to turn on a finding of “a serious risk 


that the issue of guilt or innocence may not have been reliably 
determined.”’?” 





21. Escobedo v. Illinois, 378 U.S. 478 (1964) held admissions obtained from a suspect 
after refusing assistance of counsel before and during questioning, and after not 
advising the accused of his right to remain silent, may not be used against him. 
Miranda v. Arizona, 384 U.S. 436 (1966) held that a suspect must be informed of his 
rights before any custodial interrogation. These include: the right to remain silent, to 
know that what he said might be used against him at trial, to know that he has a 
right to have an attorney present, and to know that one will be provided if he cannot 
afford one. 

22. Stovall v. Denno, 388 U.S. 293 (1967). 

23. United States v. Wade, 388 U.S. 218 (1967). Wade held that a suspect has a right to 
have counsel present at a lineup. 

24. 388 U.S. at 299. 

25. Roberts v. Russell, 392 U.S. 293 (1968). 

26. Bruton v. United States, 391 U.S. 123 (1968). 

27. 392 U.S. at 295. 
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The movement of the purpose element to the forefront, expressed in 
terms of concern for factfinding integrity, culminated in the 1969 Desist 
case.2® The question there was whether Katz v. United States,®® barring 
the use of evidence obtained by a warrantless electronic eavesdrop, would 
be applied to such seizures made prior to the date of the Katz decision. 
The Desist opinion described the purpose element of the Stovail trilogy as 
“foremost” among the factors, and clearly indicated that the new rule 
would be given prospective effect unless the purpose of the rule would be 
furthered by retroactivity.®° Contrasted with Linkletter, where prospectiv- 
ity was allowed “where the exigencies require it,” the reliance and effect 
elements in Desist are seen to diminish in importance since they have 
been used only if “the purpose ... did not clearly favor either 
retroactivity or prospectivity.” #4 

Desist, therefore, points out that the Stovall test is no longer the same 
test that appeared in Linkletter. The year that Desist underlined this 
change, the Court handed down O'Callahan v. Parker. This case 
foreshadowed a review of the doctrine, because the question of the 
retroactivity of O’Callahan was to pose serious problems at a time the 
Court was apparently struggling to turn a corner in the development of 
prospectivity. 


Il. 


In O'Callahan, the Supreme Court held that the military did not have 
jurisdiction to try a serviceman by court-martial unless his alleged offense 
was “service-connected.” O’Callahan had been tried and convicted by a 
military court for the rape of a young girl while off-base, on leave, and out 
of uniform. This holding resulted from the desire to prevent the loss of 
the constitutional rights to indictment and trial by jury. To accomplish 
this the Court read “cases arising in the land and naval forces” narrowly 
so as to preclude any expansion of this exemption from fifth amendment 
coverage. *2 

Much of the difficulty with the question of the retroactivity of 
O’Callahan stemmed from the difficulty in “classifying” the holding. Was 
it one of a continuing line of cases esiablishing new rules of criminal 
procedure deemed essential to protec: constitutional rights? Or is the 
decision more properly viewed as a recognition that Congress did not have 
the power to give jurisdiction to military courts when the offense was not 
“service-connected? ” 





. Desist v. United States, 394 U.S. 244 (1969). 

Katz v. United States, 389 U.S. 347 (1967). 

. 394 U.S. at 249. 

. Id. at 250. See, Williams v. United States, 401 U.S. 646, 651-656 (1971); Desist v. 
United States, 394 U.S. 244, 247-248 (1969). 

. U.S. Const. amend. V. 
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It is certainly fair to say that the decision speaks repeatedly of 
jurisdiction without committing itself to the notion that the military never 
had the right to try a serviceman or servicewoman for such a crime. The 
opinion by Justice Douglas devotes much of its energy to an analysis of 
the history and comparative shortcomings of the military justice system. 
In refuting the government’s position that status as a member of the 
Armed Forces on active duty was a sufficient basis for court-martial 
jurisdiction, the Court determined from its historical analysis that military 
trial of “civilian crimes” was the exception rather than the rule. The 
Court felt that this limitation on jurisdiction was the only way to guarantee 
the right to indictment and trial by jury. The opinion concludes with a list 
of criteria the Court used to determine that O’Callahan’s crime was not 
service connected. 

The subsequent handling of O’Callahan is an excellent example of the 
impact the prospectivity doctrine has on lower federal courts. Both the 
Gosa and Flemings courts** were required to speculate as to whether the 
Supreme Court would apply the service-connection test to convictions 
obtained before that decision. Since they did not agree on what the Court 
would do, it was immediately apparent that one of the two courts was 
“wrong” and would be overruled on appeal. 

Gosa, like Sgt. O’Callahan, had been convicted of raping a civilian off- 
base while in street clothes. His conviction was affirmed and became final 
in August of 1967, two years prior to O'Callahan. Gosa did not challenge 
the jurisdiction of the court-martial that tried him. Although he had been 
released from confinement, Gosa filed a habeas corpus petition on the 
basis of O'Callahan soon after it was decided. The District Court, 
accurately predicting the high court’s disposition, denied the petition 
holding that the purpose, reliance and effect test of Stovall prevented any 
retroactivity. 4 

Flemings, on the other hand, had been convicted of unauthorized 
absence from his post during wartime and of being in possession of a 
stolen car. He had failed to return on time from leave and was arrested 
while sitting in a stolen car in New Jersey. His guilty plea resulted in a 
reduction in rank and he was dishonorably discharged in 1946. Flemings 
sought to have O'Callahan used to reverse his conviction. The District 
Court agreed that the theft of the car from a civilian was not service- 
connected and applied O’Callahan retroactively. * 

Justice Blackmun authored the Gosa opinion, having heard the 
Flemings case argued at the same time. Only three other justices joined 
in the prospectivity element of his opinion. Justice Douglas, who wrote the 
O'Callahan opinion, concurred in the disposition of Flemings, but argued 





33. Cases cited note 7 supra. 
34. Gosa v. Mayden, 305 F. Supp. 1186 (N.D. Fla. 1969). 
35. United States ex rel Flemings v. Chafee, 330 F. Supp. 193 (E.D. N.Y. 1971). 


71 





FALL 1976 @ The Prospectivity Doctrine 


that Gosa should be remanded to determine if the jurisdiction of the 
court-martial that tried Gosa was res judicata. Justice Rehnquist con- 
curred in the result, but did so because he felt O'Callahan was wrongly 
decided and should not be extended. He noted, however, that previous 
decisions of the Court did not support the prospectivity arguments of the 
plurality. Justice Stewart likewise felt O'Callahan was a mistake, but, 
unless it was to be overruled, he also believed it should be applied 
retroactively. Justice Marshall vigorously dissented and was joined by 
Justices Stewart and Brennan. Discounting the opinion of Justice 
Douglas, who purportedly did not reach the merits in Gosa,** the Court 
was evenly divided on the prospectivity question. 

Justice Blackmun’s opinion for the plurality begins with the assertion 
that O'Callahan was a “clear break with the past.”®7 It announced a 
“new constitutional principle, and it effected a decisional change in 
attitude” which apparently began as far back as 1866.%® Justice Blackmun 
struggled to classify O'Callahan, noting that, although it was cast in 
jurisdictional terms, the Court harmonized the need to protect constitu- 
tional rights with the power of Congress to make rules governing the 
military. The plurality opinion concurs that this decision was a necessity, 
but states that it is unclear whether this was a constitutionally mandated 
necessity, or if it was necessary merely to effectuate a policy of 
procedural reform. 

Justice Blackmun succeeded in classifying O'Callahan as a case 
establishing a “‘prophylactic rule” to protect the newly recognized 
principle that the military could not deprive a serviceman or service- 
woman of the right to trial by jury and indictment simply by subjecting 
them to court-martial. Harkening back to the right-to-counsel cases, 
Blackmun points out that O’Callahan did not say that military trials were 
so unfair as to be void ab initio. 

Justice Blackmun further categorized O’Callahan by likening that 
decision to the ones in Duncan v. Louisiana*® and Bloom v. Illinois.” In 
these two cases, the Court had held that “a state court exercising 
jurisdiction over a defendant in a serious criminal or criminal contempt 
case, but failing to honor a request for a jury trial, in effect was without 
jurisdiction.” “! The retroactivity of these earlier decisions was considered 





36. Justice Douglas would have remanded Gosa to the district court to determine if 
Gosa’s claim is res judicata, i.e., whether Gosa can raise on collateral appeal the 
question of the appropriateness of military jurisdiction over him since he did not 
raise it at the initial trial. 413 U.S. at 686-691. But see, id. at 707-716 where Justice 
Marshall, dissenting, claims jurisdiction in terms of adjudicatory power is never res 
judicata. f 

37. Id. at 682. See also, Desist v. United States, 394 U.S. 244, 248 (1969). 

38. 413 U.S. at 673. For a contrary view of the same history, see Justice Marshall’s 
dissent, id. at 704-706 and notes 9 and 10, id. 

39. Duncan v. Louisiana, 391 U.S. 145 (1968). 

40. Bloom v. Illinois, 391 U.S. 194 (1968). 

41. Gosa v. Mayden, 413 U.S. 665, 676 (1973). 
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in DeStefano v. Woods. Part of the basis for denying retroactivity to 
Duncan and Bloom, according to Blackmun, was a finding that such non- 
jury proceedings were not “so infected by unfairness as to be null and 
void.” ** Justice Blackmun suggests that a like consideration is me the 
Court’s analysis of O’Callahan. 

Having adequately characterized the O’Callahan decision, it was then 
possible to assert that the similarity between O'Callahan and Duncan and 
Bloom calls for the same analytical test used in DeStefano. Since the 
latter had used the Stovall test, that test “has pertinency” in deciding 
Gosa. 

Although the purpose aspect of the analysis, i.e., the purpose to be 
served by the service-connection test, is now deemed to be of primary 
importance, it is a balancing of probabilities that gives weight to this 
element. In this context, Justice Blackmun continues, it is not sufficient 
to find that a new procedure results in aiding the truth-determining 
process. Retroactivity is not mandated unless the major purpose of the 
new rule is to overcome a trial aspect that substantially impairs the 
factfinding function.“* Since O’Callahan did not indicate that courts- 
martial were unfair and did not challenge the accuracy of the factfinding 
function in the military system, retroactivity is not mandated. If one 
contrasts this with the Linkletter language that is set out above,® it is 
puzzling that the Court would cosmetically apply the three-pronged test. 

Not content to dispose of the case on this ground, the opinion goes on 
to examine the elements of reliance and the effect of retroactivity on the 
administration of justice. Since he began by positing O'Callahan as a 
clear break with the past, it is relatively easy to find justifiable-reliance 
interests. Furthermore, the sheer number of military trials that would 
have to be reexamined if O'Callahan were made retroactive added weight 
to the wisdom of the prospectivity decision. The plurality felt this was so 
despite cited authority to the contrary. 

The determination that the Stovall three-pronged test was appropriate 
and that it did not support retroactivity were conclusive for the plurality. 
Since Justice Rehnquist concurred in the affirmance to prevent an 
extension of O’Callahan, the lower court was affirmed. 

Justice Marshall’s dissent is useful in putting the plurality opinion in 
perspective. Criticizing Justice Blackmun for trying to analogize 


O’Callahan with Duncan and Bloom, Marshall argued ‘that DeStafano 





42. DeStefano v. Woods, 392 U.S. 631 (1968). 

43. Gosa v. Mayden, 413 U.S. 665, 676 (1973). 

44. Williams v. United States, 401 U.S. 646, 653 (1971). 

45. Supra at 70. 

46. 413 U.S. at 683-684. But see, Blumenfeld, Retroactivity After O'Callahan: An 
Analytical and Statistical Approach, 60 Gro. L. J. 551 (1972). 
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would be the appropriate precedent only if O’Callahan had set forth 
procedures which the military had to adopt in its proceedings so they 
would meet constitutional muster. 47 

The crux of Justice Marshall’s argument is that Gosa should be 
controlled by two cases decided since 1971: United States v. United States 
Coin and Currency® and Robinson v. Neil.*® Coin was decided in 1971, 
and involved an aspect of the decision that the fifth amendment 
prevented criminal penalties for failure to pay a wagering tax. This was a 
suit to recover some eight thousand dollars that had been confiscated 
under the stricken statute. Against an impressive argument by the 
Government that over six million dollars would have to be returned if the 
Court found for the petitioner, the Court held the overruling decision to 
be entitled to retroactive effect. Since this conduct was constitutionally 
immune from punishment, a seizure of money was just as much a 
forbidden punishment as an eight thousand dollar fine. 

Coin is important for its “jurisdictional aspect” as well as for its use of 
the “integrity of the factfinding process” concept. The decision that a 
failure to pay a gamblers’ tax violated the privilege against self- 
incrimination as the basis for a criminal charge was grounded on the idea 
that a court was without jurisdiction to punish in such a case.*° The Court 
in Coin also expressly rejected the Stovall test, because “‘we are not here 
concerned with the implementation of a procedural rule which does not 
undermine the basic accuracy of the factfinding process at trial. Linkletter 
v. Walker.”*' The factual accuracy of the forfeiture proceeding was not at 
issue. The basis for the retroactivity holding was that the conduct was 
constitutionally immune from punishment and had been before the 
overruling decision. 

Robinson v. Neil, decided six months before Gosa, had a similar 
jurisdictional flavor. Robinson was convicted in a municipal court in 1962 
of assault and battery and was fined. He was subsequently indicted and 
convicted in state court for a crime arising from the same occurrence, 
essentially for the same crime. This second conviction resulted in a prison 
sentence. In 1966, Robinson brought a habeas corpus action alleging that 
he had twice been placed in jeopardy in violation of the Constitution. 
Although his original action failed, he renewed his efforts after Waller v. 
Florida *? forbade such dual prosecutions by state and municipal courts. 

Justice Rehnquist, writing for the Court in Robinson, held that this case 
was not amenable to the Linkletter style of analysis. Here the Court was 
not confronted with “procedural rights and methods of conducting 





47. Gosa v. Mayden, 413 U.S. 665, 696-697 (1973) (Marshall, J., dissenting). 
48. United States v. United States Coin and Currency, 401 U.S. 715 (1971). 
. Robinson v. Neil, 409 U.S. 505 (1973). 

. 401 U.S. at 723-724. 

. Id. at 723. 

52. Waller v. Florida, 397 U.S. 387 (1970). 
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trials” 53 to which Linkletter had been directed. The “practical result” of 
imposing the double jeopardy bar in this situation is to prevent a second 
trial, rather than a prescription of “procedural rules which govern the 
conduct of a trial.” Unlike the Linkletter class of cases that were directed 
at a “collateral purpose,” Waller was “squarely directed to the prevention 
of the second trial’s taking place at all.”54 The accuracy of the conviction 
in that second trial is irrelevant. Justice Rehnquist pointed out that 
reliance on pre-Waller cases was “dubious,” thus leaving open the 
question as to what weight should be given reliance that was justifiable in 
a similar case involving a “non-procedural constitutional decision such as 
Waller.” 55 

It was the attempt by Justice Blackmun in Gosa to distinguish Robinson 
and Coin that drew fire from Justice Marshall. Justice Blackmun had tried 
to show that they were not alike since Coin prevented the offender from 
being tried, while Robinson prevented a second trial taking place. Justice 
Marshall points out that these are “distinctions without meaning; they 
merely reflect the differences in the nature of the constitutional 
impediment to trial at issue in each case.’’ Both cases pose a 
“constitutional barrier to trial before the particular forum, regardless of 
the fairness of the procedures and the factfinding process of the relevant 
forum.” 5® Since Gosa created a similar barrier, Justice Marshall con- 
cluded that it should have been analyzed in the same fashion and 
O’Callahan made retroactive. 

Justice Marshall joined in dissent again in the third important 
retroactivity case decided in 1973, Michigan v. Payne.®" In Payne, the 
respondent was convicted in a Michigan court of assault with intent to 
commit murder. His conviction was reversed on appeal, and his second 
trial also resulted in a conviction. At this trial, however, his sentence was 
increased. The presiding judge did not indicate why the sentence was 
increased. During the course of appeal from this second trial, the 
Supreme Court decided North Carolina v. Pearce,*® which held that a 
higher sentence could not be imposed on retrial unless the presiding judge 
gave reasons sufficient to negative an inference of bias. Payne’s second 
conviction was subsequently affirmed by the Michigan Supreme Court, 
but they applied Pearce retroactively to invalidate the higher sentence. *® 

The majority opinion, written by Justice Powell, essentially applied the 
Stovall test as modified in reversing the Michigan Court and reinstating 
the increased sentence. Pearce was characterized as establishing a 





53. 409 U.S. at 507508. 

54. Id. at 509. 

55. Id. at 511. 

56. 413 U.S. at 703. 

57. Michigan v. Payne, 412 U.S. 47 (1973). 

58. North Carolina v. Pearce, 395 U.S. 711 (1969). 

59. People v. Payne, 386 Mich. 84, 191 N.W. 2d 375 (1971). 
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“prophylactic rule” since the right there expressed was not actually a new 
constitutional principle but an expression of a notion of due process. 
According to Justice Powell, these prophylactic rules have been analyzed 
for retroactivity purposes using the Stovall test, since Pearce was 
designed to have an impact on judicial integrity, rather than on the 
integrity of the factfinding process. Because this form of judicial bias, i.e., 
imposing a more severe sentence as punishment for succeeding on 
appeal, occurs relatively rarely, absolute retroactivity would result in 
reversal of some cases in which the evil had not occurred. This made 
Payne like Miranda. The now familiar method of analysis followed: since 
Miranda was denied retroactivity by Johnson v. New Jersey, that case is 
the appropriate model for analysis.® In applying the Stovall test, which 
was used in Johnson, the Court found ample reason to make Pearce 
prospective. One is forced to conclude that the Court has all but 
abandoned Linkletter, and is now engaged in “the charade of carefully 
balancing countervailing considerations” when deciding questions of 
retroactivity. ©! 


IV. 


Where will the prospectivity doctrine go from here? If this question can 
be answered, we must turn to the most recent cases decided by the 
Court, Robinson, Payne, and Gosa. Robinson appeared to be an attempt 
to abandon or at least limit the Linkletter analysis. While Linkletter 
provided the appropriate analysis for deciding prospectivity questions 
regarding new “constitutional procedural rules,” a unanimous Robinson 
Court found the analysis inappropriate for constitutional guarantees 
unrelated to procedural rules.*? By not using Linkletter, it was not 


” 





60. The Supreme Court has subsequently decided the question of retroactivity in two 
other cases where it looked to a similar case in which the question had been 
addressed and answered, then ruled likewise. Sometimes this is very easy to do, as 
it was in Daniel v. Louisiana, 420 U.S. 31 (1975). Daniel involved the accused’s right 
to have the jury selected from a properly constituted venire. The court had recently 
decided such an issue in Taylor v. Louisiana, 419 U.S. 522 (1975), and now Daniel 
wanted that decision to apply retroactively. Since Taylor dealt with juries like 
Duncan and Bloom, Danie! should be controlled by DeStefano. The court then went 
through the motions, as it had in DeStefano, of looking at purpose, reliance and 
effect. It was also easy for the court in United States v. Peltier, 45 L. Ed. 2d 374 
(1975) to rule for a prospective application of Almeida-Sanchez v. United States, 413 
U.S. 266 (1973), since Almeida-Sanchez involved an application of the exclusionary 
rule. The question of prospectivity for an exclusionary rule had already been decided 
once in Linkletter, therefore the result should be the same here, and accordingly the 
court held the rule of law as announced in Almeida-Sanchez prospective only. It 
must be noted that in the Peltier dissent Justice Brennan argued that the question of 
retroactivity should not have been addressed since the case merely restated the rule 
of Mapp—searches without probable cause render resulting evidence inadmissible. 
This dissent might also explain the unusually heavy emphasis placed by the majority 
opinion on the reliance element. 

61. 412 U.S. at 61. 

62. 409 U.S. at 507508. 
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necessary to apply the Stovall test. However, the Court did recognize that 
a case like Robinson could pose a substantial-reliance problem. Since 
Robinson did not pose this question, the question as to the weight such 
justifiable reliance was to be given was left open. 

Perhaps Gosa presented the kind of reliance problem suggested in 
Robinson. The number of cases tried by military courts involving a 
service-connection question, along with the difficulties inherent in adjust- 
ing benefits and service records, were strong reasons to deny retroactiv- 
ity. This compounded reliance-and-burden pruvlem must be kept in mind, 
for it makes possible two readings of Gosa.® 

The first reading requires one to assume the Court is convinced when it 
says that O’Callahan was only cast in jurisdictional terms and did not 
deny that Congress ever had the power to grant such jurisdiction. * With 
this understanding, the Court gave O'Callahan a “quasi-procedural” cast 
that provided a basis for distinguishing away Robinson. If this was not 
done, the unresolved reliance problem posed by that case would have 
raised its head in Gosa. This cast made O’Callahan dissimilar to 
Linkletter, since the latter was a “purely procedural” case.® Therefore, 
the Court had to hold that Gosa presented the same kind of problem as 
did the refusal to grant a jury trial in Duncan and Bloom. This assertion 
rests upon two distinctions the Court made in its opinion. 

The Duncan/Bloom concept of jurisdiction was first distinguished from 
the traditional view of jurisdiction as adjudicatory power.® The Court in 
Gosa said, “Faced with the need to extend the protection of [the Fifth and 
Sixth] . . . Amendments as widely as possible, . . . the Court . . . heeded 
the necessity for restricting the exercise of jurisdiction by military 
tribunals .. .” (emphasis supplies).®7 It also noted the assumption that 
Congressional power to confer jurisdiction must be “exercised in harmony 
with express guarantees of the Bill of Rights.”’®* Yet, the Court later quite 
clearly states that O'Callahan did not mean the military “was and always 
had been without authority to exercise jurisdiction over a nonservice- 
connected offense.” ® If O'Callahan resulted from a constitutional 





63. As the Court’s primary focus became the purpose criterion, reliance and effect 
tended to be considered together, almost as afterthoughts. In Desist, the only case to 
extensively discuss reliance, the Court had to prove reliance in a dubious case. 
Effect was barely discussed. 394 U.S. at 250-253. In Stovall v. Denno, 388 U.S. 293, 
299-300 (1967), reliance and impact are discussed within the same paragraph. In 
Williams v. United States, 401 U.S. 646 (1971), reliance and effect are hardly 


mentioned. Thus, by the 1970’s reliance and effect appear to be opposite sides of 
the same coin. 


. 413 U.S. at 673. 
Id. at 678-679. 

. Id. at 67-678. 
. Id. at 674. 

Id. 

. Id. at 67-678. 
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necessity because the exercise of jurisdiction was not in harmony with the 
express guarantees of the Bill of Rights, it is difficult to justify the 
conclusion the Court reaches.” This suggests the lack of jurisdiction in 
O’Callahan may have been more like the lack of jurisdiction to try 
Robinson than the Court would have us believe. 

It was also necessary to distinguish the jurisdictional aspect of Gosa 
from the jurisdictional aspect of Coin. As was stated earlier, Coin held 
retroactivity because it involved the kind of conduct that never was 
punishable. This was true of any conviction of Robinson after the trial in 
municipal court, also. The Court views these cases as both preventing a 
trial. On the other hand, the Court never doubted that Gosa was to be 
tried; the only question was where he would be tried. This distinction 
seems artificial. Gosa will be tried in spite of the fact, also appearing in 
Coin and Robinson, that a trial has been prevented. As far as the military 
is concerned, Gosa’s conduct is not punishable, since they cannot try 
him. A better analysis of these cases suggests a common characteristic: 
the question of guilt or innocence, like the integrity of the factfinding 
process, is totally irrelevant since the defendant cannot be punished by 
the forum in which he stands. 

Once Justice Blackmun made this distinction between Gosa and the 
Robinson and Coin cases on the one hand, and between Gosa and 
Linkletter on the other, he was forced to search for a case to which Gosa 
is comparable. That case, according to the plurality, is DeStefano v. 
Woods, which held Duncan and Bloom prospective. Since DeStefano had 
applied the Stovall test, Justice Blackmun concluded the same test should 
be used in Gosa. The Court’s opinion here seems quite weak. 

One weakness is that Justice Blackmun took a very easy path. He 
followed cases merely on the basis of their similarities without giving 
adequate consideration to their differences. Duncan and Bloom dealt with 
the right to jury trial; so did O'Callahan. Duncan and Bloom talked of 
jurisdiction; so did O'Callahan. Duncan and Bloom said that the 
imperfections of the truth-finding process in cases without juries did not 
suggest a wholesale lack of fundamental fairness; so did O'Callahan. 
Nevertheless, there is an important distinction to be made between these 
cases. 

The courts in Duncan and Bloom did have jurisdiction in the traditional 
sense and could have conducted a fair and proper trial. By denying the 
petitioners a jury, they “in effect [were] ... without jurisdiction”™ 





70. This view is supported by Justice Marshall, who noted in his dissent to Gosa, that 
“O'Callahan was but one of a series of steps taken by this Court since the 
conclusion of the Second World War to restrict military jursidiction to its 
constitutionally appropriate limits.”” This was the first time the Court “had ... 
directly faced the issue of the service-connected nature of servicemen’s offenses.” 


413 U.S. at 705. 
71. Id. at 676. 
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(emphasis supplied). If O’Callahan is really a case mandated by the 
Constitution, the military was always without jurisdiction to try Gosa—no 
matter what rights they gave him. Justice Marshall, in his Gosa dissent, 
strives hard to show this error. The proper distinction needs to be made 
between Duncan and Bloom type cases and Gosa; not between Coin and 
Robinson type cases and Gosa. 

Another weakness of the comparison between Gosa and DeStefano is 
that it results in a non sequitur. The plurality said Gosa was not like 
Linkletter, but rather like DeStefano because O’Callahan was like Duncav- 
and Bloom. The proper analytical guide, therefore, was the guide used by 
DeStefano, i.e., the Stovall test. Justice Blackmun ignored the fact that 
the initial use of that test in DeStefano occurred because it was assumed 
that Duncan and Bloom were like Linkletter. If the plurality asserted that 
the former cases are not in fact the progeny of the latter, how could they 
have avoided a reevaluation of the applicability of the Stovall test? This 
failure is underscored when one remembers that both Coin and Robinson 
did not use the three-part test. Does this non sequitur result from the 
desire to get the Stovall test into Gosa, whatever the cost? 

An alternative reading of Gosa is that it is a calculated retreat from 
Robinson, The plurality might well have thought that there was a 
substantial similarity between Gosa and Robinson, with Gosa posing the 
substantial-burden aspect and justifiable-reliance problem alluded to 
earlier in connection with Robinson. Since the plurality was unwilling to 
face the prospect of such a large number of overturned or contested 
convictions, the prospective ruling became necessary for reasons of 
expediency. Unfortunately, Robinson raised this issue but failed to solve it 
when it was found that reliance on pre-Waller cases was dubious.7? To 
ensure a decision making O’Callahan prospective, the Court had to 
choose either to expand Robinson by answering the reliance question, or 
to read the O’Callahan opinion so as to bring it within range of the 
Stovall test. If this reading of Gosa is accurate, Justice Blackmun 
apparently thought the latter path was the easier one to follow in the light 
of the inherent ambiguity of O’Callahan. 

The weakness of the analogy supporting the use of the Stovall test in 
our first reading, and the apparent motive suggested by the second 
reading of Gosa, point out that the real problem lies in categorizing the 
O'Callahan opinion. As Justice Marshall observed in his dissent in Payne, 
there are apparently three such groups: 


In some cases, this Court has held that the trial court lacked jurisdiction in the 
traditional sense. See, e.g., Benten v. Maryland, 395 U.S. 784... Waller v. Florida, 
397 U.S. 387. . .. Those holdings have been made fully retroactive . . . Robinson v. 
Neil, 409 U.S. 505. Cf. United States v. United States Coin and Currency, 401 U.S. 
yi) Pe 


- 





72. 409 U.S. at 510-511. 
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In other cases the Court announced a rule that was central to the process of 
determining guilt or innocence, and whose application might well have led to the 
acquittal of the defendant. See, eg., Gideon v. Wainwright, 372 U.S. 335, . . . In re 
Winship, 397 U.S. 358. .. . Those holdings too have been given retroactive effect. 
Pickelsimer v. Wainwright, 375 U.S. 2; Ivan v. New York, 407 U.S. 203. . . . All other 
constitutional rules of criminal procedure have been given prospective effect only.7* 
(Footnote omitted). 


Justice Marshall clearly recognizes that the determination of retroactivity 
vel non is made when one categorizes the case into one of these groups. A 
review of the cases in which the Stovall test is used in a meaningful way 
is a review of the cases that have resulted in a prospective ruling. Justice 
Marshall would have one abandon concern over Stovall, and turn 
attention to trying to understand the rationale for these categories within 
the commands of the Constitution. 

Justice Marshall’s third category can also be labelled “policy decisions 
upon questionable procedural practices“ bordering upon unconstitutional- 
ity.74 Thus, if the necessity for the decision in O'Callahan was not of 
constitutional origin, it must have been mandated by the desire to relieve 
the legal system of a constitutionally suspect practice. The appearance of 
this uncertainty, i.e., whether O’Callahan was constitutionally mandated 
or mere policy, at a point so early in the opinion, underlines the assertion 
that the determinative factor is the categorization process. 7 

Thus far the analysis of this problem has been aimed at showing that 
the Stovall test is no real test, and that the Robinson test is no real test. 
The “test,“ it is submitted, is the categorizing process, to which the Court 
has no guidelines. No one has been able to define the categories 
analytically or to explain why a case ends up in one group or another, 
including Justice Marshall.7* It is for this reason that lower courts can 
reach different conclusions on retroactivity with essentially the same 
analysis, e.g., Gosa and Flemings;77 or the same conclusions with 





73. 412 U.S. at 61-62. 

74. One commentator discusses whether deciding questions of this nature is actually an 
infringement on states’ rights. Under such a view, the prospectivity doctrine 
facilitates the Court’s meddling in state criminal procedure by limiting the impact of 
such meddling. Haddad, “Retroactivity Should Be Rethought’: A Call for the End of 
the Linkletter Doctrine, 60 J. Crim L.C. & P.C. 417, 420-424 (1969). 

75. See accompanying text at notes 67-70 supra. Compare the use of the word 
“necessity” in the quote in accompanying text at note 67 with the quote in 
accompany text at note 70. 

76. Michigan v. Payne, 412 U.S. 47, 62 (1973) (Marshall, J., dissenting). 

77. Compare Gosa v. Mayden, 450 F.2d 753 (Sth Cir. 1971), wherein the Court found the 
lack of jurisdiction was not a lack of adjudicatory power and therefore, under 
Stovall, prospectivity was proper, with United States ex rel Flemings v. Chafee, 458 

F.2d 544 (2d Cir. 1972), wherein the Court found a lack of adjudicatory power but 

also found for retroactivity under Stovall. 














dif 
car 
an 
blu 


aa oO 


a. & a SO 


na a £€ 








JAG Journal @ XXIX 


different analyses, eg., Gosa and Thompson v. Parker.7®* New categories 
can be made up by the Court almost as fast as new cases with new facts 
and new constitutional principles can be handed down. While at first 
blush it appears that the one guiding light is the purpose-element of the 
new rule, the example of the “jurisdiction” cases shows that views of 
purpose do not always coincide among Justices of the Supreme Court. At 
the moment, the Court seems unwilling, or perhaps unable, to make 
sense of the doctrine, to develop true guides to decision-making so that 
some order and predictability can be found. 

Payne and Gosa are both plagued by this process of categorization. 
Payne was described as a case involving the “prophylactic rule” of 
Pearce, i.e., a judge cannot impose a higher sentence on retrial unless he 
indicates why he did so, since it did not enunciate a new rule, but rather 
prescribed ways to protect rights which had already been recognized. 
Similarly, the Gosa plurality viewed O’Callahan as creating that kind of 
rule: “prophylactic rule there formulated ‘created a protective umbrella 
serving to enhance’ a newly recognized constitutional principle.”” This 
language is taken directly from Payne, decided just a few weeks earlier. 

This “prophylactic-rule test” has an analytical corollary. When the 
Court determines that such a rule is before it, prospectivity is decided by 
stare decisis. This is, the plurality in Gosa found DeStefano to be the 
controlling precedent since it handled a like rule in Payne, where the 
Court found the Johnson case to be controlling. With this approach, the 
Court neatly avoids having to reevaluate the Stovall test with an eye to a 
suitable replacement. The Court no longer has to study the nature of the 
overruling case beyond determining that it was designed to protect a 
developing constitutional principle. Possibly the most difficult part of the 
analysis is to draw an analogy similar to that which the Gosa court tried to 
draw between O’Callahan and Duncan and Bloom. 

It takes little insight to see that the “prophylactic rule” category may 
be nothing more than old wine in new bottles. In fact, it may be just a 
new label for the category referred to as “new procedural rules” or 
“constitutionally questionable practices.” The Gosa plurality certainly 
used the category in this manner in describing O’Callahan as establishing 
a prophylactic rule. If this category is to be viable, it is possible that the 
Court in Payne unwittingly stumbled onto the path leading from the 
morass. 





78. Compare Gosa v. Mayden, 450 F.2d 753 (5th Cir. 1971), wherein the Stovall test was 
used only after discussing the jurisdictional claim, with Thompson v. Parker, 308 F. 
Supp. 904 (M.D. Pa. 1970), wherein there was unquestioned use of the Stovall test. 

79. 413 U.S. at 675, accord. 412 U.S. at 53-54. But also note the absence of any 
reference to new constitutional principles. See accompanying text at note 81 infra. 
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V. 


The Payne opinion looks to five characteristics justifying a prospective 
application of Pearce. The activity the Court wished to prohibit, a higher 
sentence on retrial, was not subject to any absolute constitutional bar— 
i.e., was not prohibited by the Constitution—but had been deemed to be 
a denial of due process.®° Secondly, there was a previously existing or 
alternatively available remedy, e.g., the voluntariness test for confessions 
before Miranda and Escobedo. This remedy was usually deemed not fully 
effective. Also, the new rule went to some aspect on the integrity of the 
judicial process short of the integrity of the factfinding function, i.e., the 
new rule was to effectuate an overall policy of fairness. In addition, the 
retroactivity of the new rule would go beyond the intended scope of the 
overruling decision in that it would reverse convictions in many more 
cases than those in which the unfairness actually occurred. Finally, the 
“new” rule was not in fact a newly created constitutional right being 
conferred. It was rather an “umbrella” designed to protect or enhance an 
existing but perhaps previously unrecognized, constitutional guarantee. It 
was, in other words, only a way to effectuate the observance of rights the 
Court had found to exist. 

A correct use of this type of analysis would not require any return to 
the Stovall test. Once the Court has applied these five criteria, it has 
performed the categorizing process required under the existing doctrine, 
as opposed to the theoretical doctrine which purports to use Stovall. 
These five criteria, therefore, lead to the true basis for prospectivity that 
exists in the cases discussed. Without Stovall, there is no need for 
comparisons between prior cases with the resulting weak analogies in 
Gosa. Such comparisons can be made as evidence of the presence of 
some criterion or criteria, rather than being used as substitutes for 
rationally arrived-at conclusions. 

Using such an analysis does require responsibility and restraint. Just as 
Robinson indicated, there will be cases like Gosa which present 
substantial reliance-and-burden problems if one is to require retroactivity. 
In such situations, the Court should not stretch the meaning or intention 
of the new rule so that the five criteria can be found. To do so creates the 
same kind of confusion that has plagued the doctrine and those who must 
deal with it. 

For example, Payne says a prophylactic rule is not one creating a new 
constitutional guarantee. Such proposition was cited with approval by the 
Gosa plurality; however in Gosa the Court added that O’Callahan served 
to protect a “newly recognized constitutional principle” ® (emphasis 
supplied). Thus O’Callahan did confer a new constitutional right on 





80. 412 U.S. at 50, see Chaffin v. Stynchombe, 412 U.S. 17 (1973). 
81. 413 U.S. at 675. 
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military personnel so that it does not meet all five criteria outlined above 
under Payne. 

Although it appears that the apparent perversion of Payne, in the Gosa 
opinion, would prevent the Court from making the analytical reform which 
it had the opportunity to make, there is, nonetheless, a way out. 

Gosa is one of those cases that can easily be placed on the judicial shelf 
to gather dust quietly. First, as was pointed out earlier, Gosa is unreliable 
since it misread Payne entirely. In addition, the Court split evenly on the 
prospectivity holding so that it is a very weak precedent. Finally, the case 
will be easy to distinguish as having a unique aspect, since it involved 
military jurisdiction in the context of the Constitution. Hopefully, Gosa 
will be remembered as the last signpost along the path away from Stovall. 
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Duress: An Affirmative Defense to Criminal Prosecution 


Major Richard L. Vogel, USMC* 


This article discusses the law of duress as it has developed 
in the federal courts and the military. Particular consideration 
is given to the defense as applied to the prisoner of war as 
accused. An examination of the tests for duress presently in 
existence reveals too great an emphasis upon objective 
standards, and too little emphasis upon the subjective qualities 
of the individual. 


1. INTRODUCTION 


A. The Concept of the Affirmative Defense 


AN AFFIRMATIVE DEFENSE to criminal prosecution has been 
defined as “new matter which, assuming the complaint to be true, 
constitutes a defense to it.”! The accused does not contest having 
committed an act proscribed by law, but he does assert that, because a 
justification or excuse for his conduct exists, he is not criminally liable. 
The concepts of justification and excuse are not the same: an act which is 
justified, such as one committed in self-defense, is not criminal even 
though harmful, because it prevents greater harm that it causes; an act 
which is excused, such as one committed under duress,? relieves the 
actor from criminal responsibility notwithstanding that his act is not 
justified in the above sense.* Characteristic of all affirmative defenses is 
the procedural rule that the prosecution is not required to negate the 
defense before it becomes an issue at trial, although it can be raised by 
evidence presented by either the prosecution or the defense. 

Criminal! duress* excuses the actor from the consequences of his act, 
even though he intends to commit it, because neither the intent nor the 





* Major Vogel is currently serving as a Special Courts-Martial Judge with the 
Marine Corps Special Courts-Martial Judiciary Activity, Marine Corps Base, Camp 
Lejeune, North Carolina. He received his B.A. degree from Tulane University in 
1965, and the J.D. degree from Tulane University in 1968. He is admitted to practice 
before the bars in New York, the United States Supreme Court, and the U.S. Court 
of Military Appeals. 


1. Biack’s Law Dictionary 82 (4th ed. 1951). 

2. The terms “coercion” and ‘‘compulsion’”’ are often used synonymously with 
“duress.” 

3. Arnolds and Garland, The Defense of Necessity in Criminal Law: The Right to 
Choose the Lesser Evil, 65 J. Crim. L. & C. 289, 290 (1974). 

4. Considered beyond the scope of this article is the special situation of a married 
woman forced to commit a criminal act by her husband. 
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act is the product of his freely exercised will,> or, alternatively, he is 
excused because the motivation to commit the act does not arise initially 
within the mind of the actor through a conscious decision, but is rather 
the result of an external force. 


B. Mens Rea 


In order for criminal liability to result, it is well settled that mens rea or 
criminal intent alone is insufficient. Not only would it be juridically 
impossible to gauge the content of other men’s minds without the benefit 
of acts which at least circumstantially suggest the concomitant intent,® 
but probably no modern society would be willing to provide penal 
sanctions for merely a moral wrong. As Professor Perkins points out: 

[Tjhe difference between the average law-abiding citizen and the criminal is not that 


the former never has a momentary state of mind which could be labeled mens rea, 
but that he does not permit such a state of mind to rule his conduct. . . .7 


Just as mens rea alone will not result in criminal prosecution, neither will 
proscribed acts performed without criminal intent. Thus, an individual 
who commits an act under duress, while not possessing criminal intent 
and not acting through an exercise of his own will, can be said to be 
without fault and undeserving of punishment. Because the forms of duress 
are varied, ranging from undue influence to a threat of death, it will be 
seen that with respect to the criminal law, only the most severe forms of 
duress are of any consequence, and the defense has been accepted 
somewhat grudgingly. § 


C. Common Law Origins of Duress 


The first complete consideration of duress as a defense to criminal 
prosecution occurred in 1746, during a trial for high treason.® In 1745, 
Scotch highlanders rebelled against the Crown. A regiment was raised for 
that purpose by the Duke of Perth, and it was clear that the accused had 
actively participated in the rebellion as a lieutenant in that regiment, 
having been seen frequently in uniform, under arms, carrying out the 
duties of an officer with some vigor and competence.!® MacGrowther 
conceded during his testimony that he had been among the rebels, but he 
contended that he did so under peculiar circumstances: that the Duke 
had compelled him to enter the regiment by threatening to burn his 





5. See Newman and Weitzer, Duress, Free Will and Criminal Law, 30 S. CAL. L. 
REV. 313 (1954) [hereinafter cited as Newman and Weitzer.] 

6. 4 W. BLacKsTONE, COMMENTARIES *21. 

7. R. Perkins, CRIMINAL Law 742 (2d ed. 1969). 

8. Lord Denman, an English judge, stated that “no man from a fear of consequences 
to himself, has a right to make himself a party to committing mischief on 
mankind.” Regina v. Tyler, 8 C. & P. 616 (1838), as cited in Hitchler, Duress as a 
Defense in Criminal Cases, 4 Va. L. Rev. 519, 520 (1917). 

9. Trial of Alexander MacGrowther, 18 How. St. Tr. 391 (1746). 

10. Id. at 391, 392. 
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house, destroy his corn and herd of cattle, and to generally “lay waste” to 
all of his personal possessions if he chose not to comply.!! The accused, 
who was tenant to the Duke, did not agree until after he was informed 
that he would be bound by cord and taken away notwithstanding his 
disinclination. 12 Although Lord Chief Justice Lee charged the jury that 
force could excuse, he specifically indicated that the force must raise a 
present fear of death which remained in effect throughout the accused’s 
tenure with the rebel forces; that the accused left the service as soon as 
possible; and that a well-grounded fear of property destruction was 
insufficient.1* Although MacGrowther was convicted and sentenced to 
death, he was later reprieved. 

The accused in Rex v. Cundell was less fortunate.'4 In that case, 
British Marines and sailors were incarcerated on the Isle of France in 
1808, as prisoners of war. The circumstances of their confinement were 
noxious, the cells being replete with vermin, and the only escape was 
through desertion and joining the French, an act often encouraged by the 
prison guards.'5 The accused and forty-nine other men accepted the 
invitation and became guardians of their former cellmates and brothers-in- 
arms who remained loyal to England. '* This situation continued until the 
island was surrendered by the French to British forces, whereupon the 
accused gave up, seeking mercy and forgiveness. !7 The unpleasant nature 
of his confinement did not legally excuse Cundell from his treasonous 
acts, and he was hanged thirty-eight days after his conviction. 1® 

English commentators dealt with the concept of duress as early as 
1736,?° where Hale, drawing a distinction between the conduct required 
during times of war and times of peace, indicated that during wartime or 
rebellion the law can excuse persons who commit capital crimes while in 
fear of death, assuming that no opportunity for resistance or avoidance of 
the compulsion existed.2° With respect to peacetime offenses, Hale said: 


If a man be menaced with death, unless he will commit an act of treason, murder, 
or robbery, the fear of death does not excuse him if he commit the act; for the law 
hath provided a sufficient remedy against such fears by applying himself to the courts 
and officers of justice for a writ... . 


Again, if a man be desperately assaulted, and in peril of death, and cannot 
otherwise escape, unless to satisfy his assailant’s fury he will kill an innocent person 
then present, the fear and actual force will not acquit him of the crime and 





11. Id. at 392. 

12. Id. at 393. 

13. Id. at 393, 394. 

14. 4 Newgate Calendar 62 (1812), as cited in Note, Coercion: A Defense to Misconduct 
while a Prisoner of War, 29 Inp. L. J. 603, 606 (1954). 

15. Id. 

16. Id. 

17. Id. 

18. Id. 

19. 1 HALE, Historia PLAcITORUM CORONEA 49-52 (1736). 

20. Id. at 49. 
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punishment of murder, if he commit the act; for he ought to die himself than to kill 
an innocent; but if he cannot otherwise save his own life, the law permits him in his 
own defense to kill the assailant. . . .?? 


Hale therefore drew a distinction in peacetime between the law governing 
duress and self-defense, allowing the victim to kill the aggressor to save 
his own life, but not to kill an innocent third party for the same purpose. 

Blackstone, unlike Hale, made no distinction between the standards 
governing duress in wartime and peacetime situations. Blackstone 
remarked that when a man, through duress, is forced to perform acts 
contrary to his judgment, which his will would ordinarily not accept, he 
should be excused, on the grounds that sanctions should be imposed only 
for a purposeful abuse of one’s free will.2* He qualified this position to 
some extent by saying that duress can be a defense only to crimes which 
have been created as such by the laws of society, but not to crimes which 
violate the natural law of God,?* presumably because society can excuse 
those acts which it has condemned, but not those prohibited by the 
natural law attributed to God, which no mortal would have the power to 
excuse. 74 

Although these early common law standards of duress have been more 
clearly defined by modern case law, the basic philosophical concept of the 
defense has not varied significantly. The number of cases where duress 
has been raised as an affirmative defense are, however, few in both 
civilian and military courts. It is the purpose of this article to delineate 
the modern standards of duress, to indicate specific areas where the 
standards appear anomalous, and to suggest a potential definition of the 
defense which would obviate inconsistency without abandoning all 
traditional concepts. 


Il. PARTICULARS OF THE DEFENSE 


A. The Threatened Injury 


The first reported American case dealing with duress as a defense 
involved an accused charged with treason by enlisting in a British corps 
during the Revolutionary War.25 The Supreme Court, in dicta, indicated 
that nothing less than a threat of death would suffice, specifically 
indicating that a fear of any inferior personal injury would be insuffi- 
cient.2® Additional early cases which maintained the rule?’ usually also 
involved the offense of treason, which, as a very serious offense against 








21. Id. at 51, 52. 

22. 4 W. BLACKSTONE, COMMENTARIES *27. 

23. Id. at 30. . 

24. The reasoning seems somewhat tenuous, however, because presumably mortals 
must determine which offenses violate natural law. 

25. Respublica v. McCarty, 2 Dall. 86 (U.S. 1781). 

26. Id. at 87. 

27. See, eg., United States v. Vigol, 2 Dall. 346 (U.S. 1795); United States v. Greiner, 
26 Fed. Cas. 36, 39 (No. 15262) (E.D. Pa. 1861). 
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the state, might explain the courts’ reluctance to acquit for such a high 
crime unless the accused’s life was in danger. During the course of the 
Civil War, soldiers from both sides joined the forces of the enemy. The 
Judge Advocate General of the Army, in 1865, recognized the defense of 
duress in an opinion?® which advised that Union soldiers, held as 
prisoners by the Confederates, who were forced to withstand severe 
hardship that placed their lives in danger, would not be considered 
deserters if they joined the enemy to avoid that harm, provided that they 
escaped when that opportunity arose.2® This opinion appears to be the 
first deviation from the strict rule requiring threat of immediate death. *° 
Subsequently, modern decisions, federal and military, have indicated 
clearly that threats of serious bodily harm, as well as a threat of death, 
are adequate to support the defense of duréss.*! Although the rationale 
for the relaxation of the rule has not been articulated by the case law, it 
can be assumed that, since the defense was extended to crimes of a less 
serious nature than treason, the courts felt that to require threats of 
death only was unduly harsh, since a threat of serious injury, which could 
conceivably lead to death or permanent physical disability, could create in 
the mind of the victim the same lack of mens rea*? as if death were 
threatened. Since the courts have not accepted duress as a defense to 
murder, ** they have assured that the victim will not be allowed to commit 
greater physical harm than that with which he is threatened. * 

The threat must have been such that the danger, at the time of the 
commission of the crime, appeared to be imminent.** Thus, threats to an 
accused that his relatives would be “taken care of,” and that he would 
not be forgotten later on, were held to be veiled threats of future 
unspecified harm and not the equivalent of an immediate threat.** This 
was so even though the. accused’s brother and sister-in-law were in the 





28. Dig. Ops. JAG 1912, War, para. 1C8a(3)(d)[3] (1917). 

29. Id. 

30. Note, Coercion: A Defense to Misconduct while a Prisoner of War, 29 inp. L. J. 
603, 607 (1954). 

31. See, eg., D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 
F.2d 390, cert.den. 343 U.S. 935; Gillars v. United States, 182 F.2d 962, 966 (D.C. 
Cir. 1950); United States v. Fleming, 7 USCMA 543, 23 CMR 7 (1957). 

32. See notes 6-8, supra, and accompanying text. 

33. See, eg., Lee v. United States, 112 F.2d 46 (D.C. Cir. 1940); MCM, 1969 (Rev.), 
para. 216f [hereinafter cited as Manual]. 

34. He will, however, be allowed to commit a physical harm at least equal to that with 
which he is threatened, unless the offense he commits is murder. 

35. See, eg., R.1. Recreation Center, Inc. v. Aetna Casualty and Surety Co., 177 F.2d 
603 (Ist Cir. 1949); United States v. Olson, 7 USCMA 460, 22 CMR 250 (1957). 
Contra, Hamilton v. United States, 268 F. 15 (4th Cir. 1920), cert. den., 254 U.S. 
645 (1920); United States v. Ashton, 24 Fed. Cas. 873, No. 14, 470 (C.C.D. Mass. 
1834). 


36. R.I. Recreation Center, Inc. v. Aetna Casualty and Surety Co., 177 F.2d 603, 605 
(Ist Cir. 1949). 
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custody of those communicating the threat, which fact was known by the 
accused.37 A threat of being sent to the field as an infantryman in the 
Republic of Vietnam in 1967, if the accused did not steal and unlawfully 
sell items in accordance with the directions of a superior, was clearly not 
a fear of an immediate harm and was held to be no basis for duress. **® A 
threat to a prisoner of war to cooperate with the enemy, in that “it would 
be better for his health” if he complied, was held to be a “veiled threat of 
possible future mistreatment.”®® An analogy to the requirement of 
immediacy has been made to the law of self-defense, which gives the 
right of forceable resistance to one who is imminently threatened with 
danger. The fear of previous acts of violence and depravity toward other 
captives did not excuse one collaborator from participating in acts which 
furthered the cause of the enemy.*! An additional requirement, when the 
crime charged is treason, is that the threat and the fear of it must be in 
existence during the entire time that the accused is serving with the 
enemy. *? The apparent rationale for the requirement that the fear be of 
immediate harm is that an accused, if the threatened injury is not 
imminent, should be able to avoid committing the proscribed act by 
seeking protection from competent authority. 

The great majority of legal authority provides that the threat of an 
injury to property, either personal or real, is insufficient to raise the 
defense of duress.“ The rule was forcefully enunciated in an early case: 


[T]he fear, which the law recognizes as an excuse for the perpetration of an offense, 
must proceed from an immediate and actual danger, threatening the very life of the 
party. The apprehension of any loss of property, by waste, or fire; . . . furnish[es] no 
excuse. If, indeed such circumstances could avail, it would be in the power of every 
crafty leader of tumults and rebellion, to indemnify his followers, by uttering previous 
menaces; an avenue would be forever open for the escape of unsuccessful guilt; and 
the whole fabric of society must, inevitably be laid prostrate. * 


In United States v. Hodges*® a threat to “‘destroy the town” was 
determined to be directed toward property only, and the defense counsel 





37. Id. 

38. United States v. Figueroa, 39 CMR 494, 497 (ABR 1967). 

39. United States v. Olson, 7 USCMA 460, 22 CMR 250 (1957). 

40. Hitchler, Duress as a Defense in Criminal Cases, 4 Va. L. Rev. 519, 538 & n. 22 

(1917) [hereinafter cited as Hitchler.] 
41. D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 390, 
cert. den. 343 U.S. 935. 

42. See, eg., Respublica v. McCarty, 2 Dall. 86 (U.S. 1781); D’Aquino v. United 
States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 390, cert. den. 343 U.S. 
935. 

. Hitchler, supra note 40, at 538 &-n.23; notes 63-64, infra, and accompanying text. 

. See, eg., United States v. Vigol, 2 Dall. 346 (U.S. 1795); Respublica v. McCarty, 2 

Dall. 86 (U.S. 1781); D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. 

den. 203 F.2d 390, cert. den. 343 U.S. 935; United States v. Greiner, 26 Fed. Cas. 

36 (No. 15262) (E.D. Pa. 1861). 

United States v. Vigol, 2 Dall. 346 (U.S. 1795). 

26 Fed. Cas. No. 15, 374 at 332 (C.C.D. Md. 1815). 
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conceded that this was insufficient to excuse the crime of high treason. 47 
An accused, previously deported from the United States, at his trial for 
being present in the United States without the express permission of the 
Attorney General, argued that his entry was forced and involuntary 
because his attorney had urged that he either enter the country to give a 
deposition in a civil suit, or face “financial ruin.” The defense of duress 
was denied. 

A civilian employee of the United States Government and his wife living 
in West Germany were convicted there of mistreatment of a young 
servant girl and sentenced to jail.4® Released from confinement pending 
appeal upon the surrender of their passports, they escaped from Germany 
after having forged various documents with the help of a U.S. Army 
sergeant.*° At their trial for the false making of official documents, they 
sought to defend on the grounds of duress, in that they were falsely 
convicted and therefore feared the consequences of the adverse judgment, 
but the trial judge excluded this evidence.*! It has been held in general 
that threats of imprisonment are insufficient to raise the defense,5? and 
an accused who claimed that he was forced to pass counterfeit checks by 
a police officer, who threatened to turn the accused in to his parole officer 
if he did not comply, was unsuccessful in his defense. ** 

Federal and military authority is scarce as to whether or not a threat of 
imminent death or serious bodily harm to a person other than the 
perpetrator is sufficient to excuse him. Treason cases following World 
War II were concerned with the relevance of testimony concerning the 
accuseds’ knowledge of threats to others in relation to the state of mind of 
each accused for his own safety, not for the safety of those other 
persons. ** Various cases, however, suggest, through dicta, that the fear 
for others’ safety is sufficient, at least where that other person is in close 
relationship to the accused.*> This rule appears sound, as the concern for 
the lives or physical well being of one’s close family is sincere in the great 
majority of cases. Presumably this rule would not be extended to include 
strangers or acquaintances, because most individuals, when threatened 











47. Id. at 334. 
48. United States v. Palmer, 458 F.2d 663 (9th Cir. 1972). 
49. United States v. Birch, 470 F.2d 808 (4th Cir. 1972). 


50. Id. at 810. 

51. Id. at 812, 813. 

52. See D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 390, 
cert. den. 343 U.S. 935; Gillars v. United States, 182 F.2d 962 (D.C. Cir. 1950); 
United States v. Fleming, 7 USCMA 543, 23 CMR 7 (1957). 

53. Phillips v. United States, 334 F.2d 589 (9th Cir. 1964). 

54. D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 390, 
cert. den. 343 U.S. 935; Gillars v. United States, 182 F.2d 962 (D.C. Cir. 1950). 

55. United States v. Stevison, 471 F.2d 143 (7th Cir. 1972); R.I. Recreation Center v. 
Aetna Co., 177 F.2d 603 (Ist Cir. 1949); United States v. Jemmings _... USCMA 
____,---- CMR ___-_ (1976); United States v. Logan, 22 USCMA 349, 47 CMR 1 
(1973); United States v. Pinkston, 18 USCMA 261, 39 CMR 261 (1969). 
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with physical harm or death to unrelated individuals, would nevertheless 
be exercising their own will at the time of the crime, as their concern for 
these others would neither be of sufficient gravity to overcome their own 
will nor the concept of fault. 5 


B. The Apprehension 


Before an act may be excused because of duress, the person defending 
on this ground must have actually believed that the injury was about to be 
inflicted, and the commission of the criminal act must have been 
proximately caused by this belief.57 The jury, in determining this fact, 
may consider various subjective aspects of the particular accused: age, 
intelligence, apparent courage and will power, shyness and timidity. 5® 

Although the defendant necessarily must have believed that he was 
about to be harmed, his belief need not have been correct,®® although it 
must have been reasonable.® To determine this requirement of reasona- 
bleness, an objective standard is used, with reference to the reasonable 
man of: 


. ordinary fortitude and courage. It is difficult to apply this test. The exceptional 
nature of the circumstances which impelled the defendant to commit the crime 
renders it difficult to compare him with a reasonable man, since we are unable to say 
with any certainty what would have been the conduct of a reasonable man in the 
same situation. The juror must first imagine a reasonable man, and then decide what 
would be a reasonable belief for this reasonable man, and then, stil! performing the 
functions of a psychologist, he must compare this belief with the belief of the 
defendant. ®! 


This provision technically would prevent cowards or persons of less than 
average fortitude from being excused, even though they were actually in 
fear, if a reasonable man under the same circumstances would not have 
similarly believed that he was about to be killed or severely injured. It 
allows for the conviction of persons who have ‘actually been deprived of 
their own will or freedom to act, and who therefore do not possess mens 
rea .® 





56. See notes 4-5, supra, and accompanying text. 

57. Hitchler, supra note 40, at 536 & n. 7. 

58. Hitchler, supra note 40, at 536. 

59. For instance, a rifle used to threaten the accused need not have been loaded, as 
long as the accused believed that it was. 

60. See, eg., D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 
F.2d 390, cert. den. 343 U.S. 935; Hamilton v. United States, 268 F. 15 (4th Cir. 
1920); United States v. Ashton, 24 Fed. Cas. 873, No. 14, 470 (C.C.D. Mass. 1834). 

61. Hitchler, supra note 40, at 537. The difficulty of deciding what the belief of a 
reasonable man, of ordinary fortitude and physical attributes, would have been 
under the circumstances would seem particularly difficult for jurors who are 
patently dissimilar themselves from the “reasonable man,” and who therefore 
cannot facilitate their determination by reference to what they calculate their own 
behavior would have been under like circumstances. 

62. See notes +8, supra, and accompanying text. 
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C. Miscellaneous Provisions 


An individual will be required, under certain circumstances, to resist 
the force that is being applied to him either by escape, when reasonable, 
or by active combat with the aggressor, at least when both are armed; 
otherwise the accused could commit a crime at no risk to himself, when 
the act of resistance would not be unreasonable. 

The duty of escape or of avoidance of the threats imposed and their 
consequences, as long as the accused can accomplish this without 
subjecting himself to present danger, is a well recognized principle 
embodied within the defense of duress.*4 One accused argued that he 
was confronted with a group of aggressors who were “gangsters” of such 
organization and skill that clearly the local constabulary of Providence, 
Rhode Island, could have provided him no effective protection, thereby 
obviating the need to seek avoidance with the police.*® The court 
disagreed, however, finding his assumption without basis and characteriz- 
ing the aggressors as “ordinary bandits.” ® 

It has been held that a wrongdoer will not be excused from a criminal 
act when the person he feared was not physically present in a case 
presenting a unique set of facts.®? Three Marine prisoners, guarded by 
one individual, were on a working party at Quantico, Virginia. One 
prisoner told the guard that he had recently inherited $64,000 from his 
grandmother, all of which was in the possession of his girl friend in 
Baltimore. He offered to the guard, for the guard’s participation in the 
prisoner's escape, half of the aforementioned cache, an offer accepted by 
the guard.®* Ultimately charged with a number of offenses, the accused, 
one of the original prisoners, though not the one who solicited the guard, 
attempted to defend on the basis of the guard’s testimony that the 
accused was motivated to join the escape because of his fear of what 
might happen to him upon returning to the brig.® The court held, as a 
matter of law, that duress was not raised.” It is submitted that the basis 
for his holding is that the harm to which the accused may have been 
subject was in the future.7! It would appear unnecessary to require that 
the aggressor be within the immediate vicinity of the accused if the harm 
threatened was to a person other than the accused. 72 











63. Hitchler, supra note 40, at 541. 

64. See, eg., United States v. Stevison, 471 F.2d 143 (7th Cir. 1972); Shannon v. 
United States, 76 F.2d 490 (10th Cir. 1935); Manual, para. 216f. 

65. R.I. Recreation Center v. Aetna Casualty and Surety Co., 177 F.2d 603, 606 (1st 
Cir. 1949). 

66. Id. 

67. United States v. Brookman, 7 USCMA 729, 23 CMR 193 (1957). 

68. Id. at 194, 195. 

69. Id. at 195. 

70. Id. 

71. See notes 35-39, supra, and accompanying text. 

72. See notes 54-55, supra, and accompanying text. 
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Normally, the accused must not have negligently or knowingly placed 
himself in a position where it was probable that he would be subject to 
duress.7* A narcotics addict, charged with purchase of drugs without a 
tax stamp, sought to defend on the theory of duress, in that he was 
compelled to consume drugs to avoid the severe trauma associated with 
withdrawal symptoms.74 Although the court did not reach the issue 
directly because of procedural irregularities, it noted that in cases 
involving duress the apprehensions of harm should not ordinarily be self- 
generated. 75 


D. Procedure 


An accused, seeking to avail himself of the defense of duress, will be 
unsuccessful if he denies that he committed the crime, since the 
invocation of the defense by necessity assumes that the alleged criminal 
act was in fact committed.7* This rule evolved from similar holdings 
concerning other affirmative defenses: 


Having determined that the appellant defended primarily on the ground that he did 
not commit the act, is he entitled to claim self-defense? We think not. A plea of self- 
defense is in the nature of confession and avoidance because of the justification that 
such assault was in the accused’s necessary defense. . .. Consequently, where an 
accused denies that he was responsible for the act that caused the death of the 
victim, his plea is not in the nature of confession and avoidance but reliance upon the 
general issue that he is not guilty.77 


Another procedural issue relevant to all affirmative defenses is that of 
the burden of proof; who has the burden of raising the defense so that it 
becomes an issue of trial, and who must convince the jury of its 
existence, or non-existence, after it has been raised. 

The defense can be raised by evidence presented by either the 
prosecution or defense. No affirmative defense is automatically in issue, 
of course, simply because of the nature of the offense charged.78 The 
original test in the military has been equated to the standard for lesser 
included offenses, that is, the affirmative defense was raised upon the 
presentation of evidence “from which a reasonable inference [could] be 
drawn that the affirmative defense [was] in issue.”7 The present military 
and federal test, adopting a somewhat more lenient attitude, is that a 
theory of defense is reasonably raised when there exists any foundation 
for it in the evidence, even though it may be “weak, insufficient, 
inconsistent or of doubtful credibility,” supported solely by testimony from 








73. Newman and Weitzer, supra note 5, at 324. 

74. Castle v. United States, 347 F.2d 492 (D.C. Cir. 1965). 

75. Id. at 494, 495. 

76. United States v. Crabtree, 32 CMR 652, 656 (ABR 1962). 

77. United States v. Bellamy, 47 CMR 319, 324 (ABR 1973). See also Moore v. United 
States, 262 F.2d 216 (D.C. Cir. 1958); United States v. Bowers, 3 USCMA 615, 14 
CMR 33, 37 (1954). 


78. See United States v. Ginn, 1 USCMA 453, 4 CMR 45, 49 (1952). 
79. Id. at 49. 
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the accused. ® Once the defense has been raised, it becomes incumbent 
upon the court to instruct the jury, sua sponte, concerning the issue, *! 
and a failure to do so will usually result in the case being reversed on 
appeal. ®2 

In the military: 


The burden of proof to establish the guilt of the accused beyond a reasonable doubt 
is upon the Government, . .. with’ respect to issues involving affirmative defenses 
which are raised by the evidence. 


. .. When any special defense is raised by the evidence, the members of the court- 
martial must be instructed as to the defense and that they may not find the accused 
guilty of the offense affected thereby unless they are convinced beyond reasonable 
doubt that the basis of the special defense does not exist. ®* 


The federal courts reach the same conclusion through somewhat different 
language; the jury will usually be instructed to acquit if a reasonable 
doubt exists that the defendant acted because of duress. * Clearly, the 
accused is not required to prove beyond reasonable doubt that the 
affirmative defense exists in either forum. If he were, the traditional 
burden imposed upon the prosecution would be significantly eroded. 

Under our system of criminal law, a person may become criminally 
liable by either aiding, abetting, counseling or commanding the crime’s 
commission; by perpetrating the criminal act itself, or by giving aid to one 
who has already committed the offense. It appears that the defense of 
duress is available to all the above categories of accused. ® 


Ill. PRISONERS OF WAR AND DuREsSS 


A. Background Issues 


A number of cases involving duress deal with the misbehavior of both 
prisoners of war and private citizens detained by enemy forces. A 
sometimes unarticulated, but nevertheless valid concern inherent in these 
cases, is whether or not the standards of duress should be relaxed under 
these stringent circumstances, and whether the military individual should 
be expected to resist greater hardship than the civilian. 

The leading cases on duress to arise from World War II involved the 
trial for treason of Iva D’Aquino, notorious as “Tokyo Rose.” *®* On 
appeal, she argued that a particular standard of duress should be applied 





80. Tatum v. United States, 190 F.2d 612 (D.C. Cir. 1951). See also, Stevenson v. 
United States, 162 U.S. 313, 316 (1896); United States v. O'Connor, 237 F.2d 466, 
474 (2d Cir. 1950); United States v. Tan, 43 CMR 636 (ACMR 1971); United States 
v. Simmelkjaer, 18 USCMA 406, 40 CMR 118 (1969). 

81. See, eg., Young v. United States, 309 F.2d 662, 663 (D.C. Cir. 1962); United States 

v. Meador, 18 USCMA 91, 39 CMR 91, 93 (1969). 

. United States v. Amie, 7 USCMA 514, 22 CMR 304 (1957). 

. Manual, paragraph 214. 

. See generally Johnson v. United States, 291 F.2d 150, 155, 156 (8th Cir. 1961). 

. Hitchler, supra note 40, at 543. 

. D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 390, 

cert. den. 343 U.S. 935. 
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to those whose crimes were allegedly committed in enemy countries, 
when the United States could provide no protection and when the duress 
or compulsion was applied by the enemy government itself.*? She 
specifically maintained that the fear of physical harm need not be 
immediate, but the court disagreed: 


We know of no rule that would permit one who is under the protection of the 
enemy to claim immunity from prosecution for treason merely by setting up a claim of 
mental fear of possible future action on the part of the enemy. We think that the 
citizen owing allegiance to the United States must manifest a determination to resist 
commands and orders until such time as he is faced with the alternative of immediate 
injury or death. Were any other rule to be applied, traitors in the enemy country 
would by that fact alone be shielded from any requirement of resistance. The person 
claiming the defense of coercion and duress must be a person whose resistance has 
brought him to the last ditch. ®* 


Had this court possessed any inclination to relax the standards of duress 
for misconduct as a prisoner of war, perhaps D’Aquino’s status as a 
civilian female might have provided a rationale for such action, notwith- 
standing her notoriety. But the case specifically rejects a lesser standard. 
Thus, it has been suggested that: “The United States citizen, as dues its 
soldier, owes his country a determination to resist by all means within his 
power, and only when he has been brought to the last ditch of resistance 
may he save his life at the temporary expense of that duty.” ®® 

At the close of the Korean War, the fact that a significant number of 
American prisoners of war had collaborated with the enemy was readily 
apparent, Although psychological warfare between belligerent nations has 
consistently been waged, the apparent success of the Communist 
propaganda employed by the North Koreans caused extreme concern in 
the United States. 

The leading case involving duress to arise from this conflict involved an 
Army officer, Lt. Col. H. Fleming.*' The case™ involved charges that the 
accused had collaborated with the enemy by publicly reflecting opinions 
that the United Nations forces and the United States were illegal 
aggressors in Korea, and that he had actively participated, through a 
number of diverse acts, in propaganda designed to instigate disloyalty and 
disaffection among United States forces.“ The accused did not contest 
that he had committed the acts essentially as alleged, but he sought to 
defend on the grounds that he was coerced by his captors:“ and he 
alluded to having been maltreated, poorly fed and constantly harassed by 





87. Id. at 359. 

88. Id. 

89. Loane, Treason, 30 Mi. L. Rev. 72, 73 (1965). 

90. Prugh, Justice for all Recap-K’s, Army Combat Forces J..15 (Nov. 1955) 
(hereinafter cited as Prugh.] 

91. United States v. Fleming, 7 USCMA 543, 23 CMP 7 (1957). 

92. United States v. Fleming, 19 CMR 438 (ABR 1952). 

93. United States v. Fleming, 7 USCMA 543, 23 CMR 11, 12 (1957). 

94. Fleming also attempted to defend on the basis of lack of mental responsibility. 
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a North Korean colonel for a sustained period.® Prior to making an anti- 
American radio broadcast, Fleming refused to participate and was 
threatened with a march of 150-200 miles during mid-winter, at a time 
when he had no shoes, with only rags wrapped around his feet, and was 
in poor physical condition. As he concluded that he would not survive 
the march, the accused made the broadcast.” The North Korean colonel 
had also threatened the accused with confinement in a place known as 
the “caves,” an area which consisted of recesses in a hillside which were 
wet, filthy, wit: ~voper heat and generally of “indescribable filth and 
privation,” if 1 did not cooperate.* Fleming had observed these 
conditions and was aware that the mortality rate in the “caves” was 
exceedingly high.” 

The law officer instructed the court on duress, }°° emphasizing that the 
threat must be one of immediate death or serious bodily harm.!®! The 
defense had requested the following provision in its proposed instruction: 


{I]t is our position that in light of the testimony in this case, notwithstanding the 
Manual instruction on the subject, it would be improper to instruct a jury that one 


must have acted under a well-grounded apprehension of immediate and impending 
death. 


The fear of mediate or a delayed or a wasting death from starvation, deprivation or 


other like conditions, can just as well spell coercion and compulsion as the fear of 
immediate death. !° 


The defense conceded the propriety of the law officer’s proposed 
instruction for crimes committed within a civilized society, but sought to 
distinguish the standard for offenses occurring in prisoner of war camps, 
where extreme pressure and imminent death were constantly evi- 
denced,! citing as authority the 1865 opinion of the Army Judge 
Advocate General. !°4 Dismissing the 1865 opinion as policy rather than 
law, the Court of Military Appeals affirmed the requirement of a well- 
grounded fear of immediate death or serious bodily harm, citing the 
opinion of the Army Board of Review,!°5 which had emphasized that 
Fleming cooperated with the enemy merely upon the utterance of threats 
without having determined whether or not the North Koreans meant to 
fulfill them.1°6 Thus a finding that Fleming’s fears were well-grounded 





95. United States v. Fleming, 7 USCMA 543, 23 CMR 15 (1957). 

96. Id. 

97. Id. 

98. Id. 

99. Id. at 16. 

100. The instruction appears to have been taken verbatim, in part, from the charge 
given in D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), reh. den. 203 F.2d 
390, cert. den. 343 U.S. 935, supra notes 86-88. 

101. United States v. Fleming, 7 USCMA 543, 23 CMR 22 (1957). 

102. Id. 

103. Id. at 23. 

104. See notes 28-29, supra, and accompanying text. 

105. United States v. Fleming, 19 CMR 438 (ABR 1955). 

106. United States v. Fleming, 7 USCMA 543, 23 CMR 24 (1957). 
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was precluded, and the Court of Military Appeals pointed out that fear of 
the long march or imprisonment in the caves was remote, as the accused 
had not brought himself to the end of his resistance. 17 


B. Standards 


As we have seen, the standard of duress as applied to prisoners of war 
and civilian detainees does not vary from the norm, and the standards for 
the military are no more rigorous than are those developed by the federal 
courts for civilians. It can be argued that the standard for the military 
should be relaxed, as servicemen can expect more inhumane treatment 
and extreme conditions than a detained civilian. On the other hand, 
capture and confinement by the enemy are natural hazards inherent 
within the military and naval professions, whereas to the civilian they are 
not. Certainly a standard of duress should not be adopted for members of 
the Armed Forces held as prisoners of war that is more lenient than the 
standards for civilian detainees; perhaps the opposite view is more 
appropriate, not only because enemy capture and confinement are 
hazards inherent to a serviceman’s duties, but also because he is 
generally more physically fit than his civilian contemporary and may have 
received some sort of survival training as well. 

It has been suggested, due to the uncommon exigencies inherent in 
enemy detention, including forms of coercion both physiological and 
psychological, that a strict application of the usual standards cf duress 
should be replaced by a broader consideration of factors which balance 
the degree of duress with the adverse impact of the conduct on national 
security and military morale: 8 


The harm resulting from yielding information to the enemy must be evaluated 
according to the type of disclosure. Betrayal of fellow prisoners almost exclusively 
affects their morale, while revealing troop concentrations . .. primarily concerns the 
security of military forces and, therefore, the nation. Accordingly, the first major 
consideration in determining the proper punishment . ... requires a weighing of the 
seriousness and effect of the act committed on the national security and of less 
importance, on military '®® morale. . . . 

The second determinant should be the amount of coercion involved. . . . Generally, 
the greater the degree of compulsion, the greater should be the degree of mitigation, 
extending to complete exculpation in the case of extreme torture. However, it may not 
be possible to grant acquittal where the act is heinous. . . . 

The last criterion in the determination of the proper punishment should be an 
appraisal of the opportunity for escape, for deterring, or deceiving the coercionist. 11° 


In addition to revealing information of strategic significance, misconduct 
of prisoners of war has on occasion extended to the signing of a false 





107. Id. at 25. 

108. Note, Coercion: A Defense to Misconduct while a Prisoner of War, 29 Inp. L. J. 603 
(1954) [hereinafter cited as Note, Coercion]. 

109. The proposal, although intended for military personnel only, could be made equally 
effective for civilian detainees by substitution of the word “prisoner” for 
“military.” 

110. Note, Coercion, supra note 108, at 612. 
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confession, which attributes various misdeeds to the United States that 
have not occurred in fact. Though void of military significance, it has 
been pointed out that the false confession cannot be condoned, as it 
contains propaganda potential readily believable by states unconvinced of 
the virtue of United States intentions during international conflicts. 11" It is 
therefore a type of disclosure capable of resulting in harm to our country 
and should be evaluated as such. 

Contrary to the above theory, there exists some authority that a 
member of the armed forces can never be excused, based upon duress, 
from a charge of aiding the enemy, and that duress is ultimately relevant 
only as a matter to be considered in extenuation. !!2 This theory is based 
upon the premise that duress, which is not a defense to misbehavior 
before the enemy, such as the disobedience of orders to attack because of 
fear of death imminent through hostile fire, should not excuse the aiding 
of the enemy while held as a prisoner.1!* Presumably, this theory 
developed from the idea that a serviceman cannot rely on duress to 
excuse him from exigencies to which he has a duty, because of his status, 
to expose himself, as well as from a practical understanding that a 
different rule could result in the breakdown of the discipline of armed 
services.'!4 To allow a serviceman to avoid contact with the enemy 
because of duress would be to sanction defeat. One significant difference 
between cowardice on the battlefield, and in the prison camp, is that the 
serviceman in the field has at his disposal the means with which to 
retaliate, whereas in the prison camp he is unarmed, and because of 
psychological pressures!"5 that exist even without “brainwashing,” he is 
extremely vulnerable. Also, a submission to the enemy’s threats in the 
prison camp would not have the potentially devastating effect on the 
ability of the armed forces to function, as it would in the field. Therefore, 
even if misconduct in the prison camp is of some aid to the enemy, the 
necessity for eliminating duress as a defense to the charge is not present. 

The Code of Conduct,!4® when treating the defense of duress, !!7 
indicates that if a prisoner is forced beyond the limits of his endurance, 
he has a defense to a charge of aiding the enemy, if the information given 
could not be harmful to his fellow prisoners and is not harmful to his 





111. Jd. at 611; Prugh, supra note 90, at 24. 

112. Prugh, supra note 90, at 26. 

113. Id. 

114. See generally, United States v. Wilson, 30 CMR 630, 637 (NBR 1960). 

115. See generally, note, Misconduct in the Prison Camp: A Survey of the Law and an 
Analysis of the Korean Cases, 56 Cou. L. REv. 709, 771-773 (1950). 

116. E. O. No. 10, 631 (1955), 20 Fed. Reg. 6057. 

117. Id. The second sentence of section four provides: ‘‘I will give no information to 
take part in any action which might be harmful to my comrades.” A portion of 
section five provides: ‘I will evade answering further questions to the utmost of my 
ability. I will make no oral or written statements disloyal to my country and its 
allies or harmful to their cause.” 
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nation, allies or cause. 48 Because the Code of Conduct is instructional 
rather than punitive, there have been no prosecutions for violating its 
provisions, but it is considered a standard of behavior to which prisoners 
of war should strive.12® And because the Code requires a prisoner to be 
actually forced beyond his limits of endurance, rather than merely 
threatened with serious harm or death, the standard of duress prescribed 
by the Code is more stringent than that developed by the case law. 
Nevertheless, those who manage to adhere to its provisions should derive 
a clear sense of pride and accomplishment from maintaining a level of 
behavior that they know is difficult. Although the Code may seem 
unrealistic, !2° a relatively lenient one to which most could adhere without 
much effort would provide neither the sense of accomplishment men- 
tioned above, nor a motivation to withstand the more heinous acts used 
by the enemy. As most prisoners of war will have little, if any, strategic 
military knowledge which will be genuinely beneficial to the enemy, and 
assuming that the enemy is aware of this prior to interrogation, it can be 
reasoned that duress or other extreme hardship imposed upon prisoners of 
war is to gain psychological advantage, either to that end alone or for 
propaganda purposes. In this type of situation, where national security is 
not at stake, a prisoner, though loyal to his country, might easily 
capitulate were it not for a professional standard which provides guidance. 
It is submitted that the standard of duress prescribed by the Code is not 
unrealistic, as long as it has no punitive application. 

For punitive purposes, however, because of the extreme pressures to 
which detainees in enemy hands during wartime are subject, it does 
appear that the strict application of the rule concerning duress, which 
provides no excuse unless death or serious harm is reasonably and 
imminently feared, might be abandoned in favor of the approach which 
balances the effect of the misconduct against national security, prisoner 
morale, and the nature of the duress applied. !2! According to this theory, 
if A, a field grade officer, and B, a junior enlisted man, were both subject 
to the same degree of severe duress, which nevertheless was not 
sufficient to create a well-grounded fear of imminent death or serious 
harm in either individual, and A revealed to his captors the specifics of a 
major military operation not yet commenced, whereas B made a speech to 
the one other prisoner in camp recommending increased cooperation with 
their captors, A would be subject to maximum punishment. B would be 
minimally punished or acquitted. 122 A would have had an opportunity to 





118. Prugh, Code of Conduct, 56 CoLum. L. REv. 678, 692-693 (1956). 

119. Id. at 706. 

120. Id. at 707. 

121. See notes 108-110, supra, and accompanying text. 

122. This is because the harm to national security would be greater than that to the 
morale of the one prisoner. This theory would allow, though not require, the 
acquittal of B in this situation, unlike the case law, which would find the amount of 
duress insufficient. 
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deceive his captors, who would not have known many of the details of a 
pending operation, whereas B could not have deceived an enemy who 
knew precisely what they wanted him to do. !23 

Both the civilian and the serviceman, as United States citizens, owe 
their country an equal amount of loyalty. As human beings, they would 
equally owe their fellow prisoners the same consideration. The military 
individual, however, as a professional trained in most instances for 
combat and other stress situations, should be expected to resist physical 
hardship and threats to a greater degree than the civilian. This could be 
incorporated in the above test, when balancing the degree of duress that 
was present against the nature of the criminal act committed, by simply 
requiring a greater degree of duress to extenuate or excuse an act 
committed by a serviceman than by a civilian. 


1V. PROBLEMATIC ISSUES 
A. Murder 


No federal or military decision has been reported which accepts the 
doctrine of duress as a defense to the unlawful killing of a human being. 
Moreover, in the military the defense is specifically rejected in this 
situation by executive order.!24 The case law has never precisely 
articulated the rationale for the rule, but it may be based in part on 
Blackstone’s position!?> that duress cannot be a defense to a crime 
against “the law of God,” which cannot be excused by mortal decree, as 
opposed to a crime which violates the laws of society, and which can 


. therefore be excused by the society that created the offense. 12° Another 


reason may be that the enormous gravity of the physical act, which takes 
the life of an innocent to save one’s own, mitigates against excuse, !27 as 
the harm committed is absolutely final. Hall points out that the execution 
of the malefactor’s threat is never inevitable, as he may change his 
mind!28 which he is morally bound to do; consequently, the person 
threatened with a serious crime has a duty to resist in some manner. !”® 
The above theories appear logical and perhaps capable of adaptation 
without raising innumerable subjective considerations and uncertainties, 
but their application will nevertheless result in the conviction of some 
actors who were genuinely deprived of their freedom of will,!® and for 
whom the physical act of murder was involuntary. Those jurisdictions that 
do not allow duress to excuse murder should perhaps, in order to achieve 








123. Note, Coercion, supra note 108, at 614. 

124. Manual, para. 216f. 

125. See notes 22-24, supra, and accompanying text. 
126. See Hitchler, supra note 40, at 528. 


127. See notes 2-3, supra, and accompanying text. 
128. He may also be bluffing. 


129. J. HALL, PRINCIPLES OF CRIMINAL Law 424 (1957). 
130. See notes +8, supra, and accompanying text. 
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consistency, disallow also the defense to other major crimes having 
permanent and serious consequences to the victim, !*! although this is not 
the case today. 

Another issue related to homicide concerns whether the presence of 
duress can reduce the degree of murder committed, assuming, by 
hypothesis, that the crime is not capable of excuse. No federal or military 
authority exist on point. An element common to all prosecutions for first 
degree, or premeditated, murder is that the accused possessed a 
premeditated design to kill the victim. This is usually defined as a 
deliberate intent to kill, which connotes a purposeful and voluntary 
design. Therefore, it appears the better rule would be that a premedita- 
tion to kill could not be formed if the killing resulted from duress, since 
the concept of premeditation includes a willful deliberation by the 
actor. 152 This result would appear inconsistent, however, in a jurisdiction 
which rejects duress as a complete defense to murder, as the argument 
that reduces premeditated to unpremeditated murder appears equally 
applicable to the element of intent to kill or commit great bodily harm 
contained in unpremeditated murder. The inconsistency is created by 
recognizing the lack of will in the first situation while ignoring it in the 
second, resulting in a conviction of an accused charged with first degree 
murder of the lesser crime. 

The felony-murder doctrine provides that one who participates in 
certain types of felonies will be held liable for murder committed by 
another participant in the subject crime, even though there was no 
previous agreement or intent to kill anyone, and notwithstanding that the 
murderer killed through his own volition, without assistance. Assume the 
following hypothetical: A is forced by duress, of a legally sufficient nature, 
to join B and C in the commission of a robbery. A must drive the getaway 
car. During the robbery, B kills the victim of the robbery, while A 
remains in the vehicle. Should A be tried for robbery, he has a legally 
sufficient excuse when he invokes the affirmative defense of duress. If A 
is tried for murder, using the felony-murder doctrine, can he defend on 
the basis of duress, keeping in mind that duress is not a defense to 
murder in most jurisdictions? A logical argument would support the 
defense in this situation by emphasizing that since A could not be found 
guilty of the felony upon which the murder charge is grounded because of 
duress, he could not by necessity be guilty of felony-murder, as pointed 
out by Hitchler: 


A killing by a person engaged in committing robbery was murder, but as duress 
was a defense to robbery, the defendant, if he acted under duress was not committing 
robbery, and therefore his responsibility for murder cannot be predicted upon the 
assumption that he was committing robbery. !** 





131. J. HALL, PRINCIPLES OF CRIMINAL Law 425 (1947). 

132. Rizzolo v. Commonwealth, 126 Pa. 54, 17 Atl. 520 (1889), as cited in Hitchler, 
supra note 40, at 530. 

133. Hitchler, supra note 40, at 529. 
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Again, there are no federal or military cases on point, but it appears that 
the inconsistency could be obviated by not allowing duress as a defense to 
any of the felonies upon which the felony-murder doctrine is based, or by 
not restricting the type of crimes to which duress can be a defense. 


B. Minor Offenses 


The strict requirement of threats and fear of death or serious bodily 
harm !*4 applies to offenses of a minor nature. In the military, the first 
case to discuss the issue involved the offenses of larceny, desertion and 
escape from confinement. !*5 The accused argued that the above standard 
was appropriate only for the more severe felonies, and the Court of 
Military Appeals conceded the logical appeal of the argument, as well as 
the inappropriateness of the usual test for duress in relation to simple 
disorders or lesser offenses in general.!°* The court did not, however, 
decide the issue, because each offense of which the accused was 
convicted included a dishonorable discharge as permissible punishment 
and was therefore held to be serious. 187 The Court of Military Appeals 
also specifically declined to rule on the issue in a later case, }** and the 
Analysis to the 1969 Manual for Courts-Martial provides that the dicta in 
the Brookman case, to the effect that duress might require a less rigorous 
standard for minor offenses, was not incorporated because of the 
uncertainties of the law. 1° 

Assuming that a lesser standard were adopted, it would be necessary 
that the term “minor offense” be defined. In the military, it is clear that 
any offense for which the authorized punishment includes a dishonorable 
discharge or confinement in excess of one year is not minor, ! and in the 
federal courts crimes for which confinement of more than one year is 
authorized are felonies. '*! It would next have to be determined what type 
of threat should excuse the commission of a minor offense. One solution 
would be a threat of bodily harm less than death or serious injury, either 
defined specifically in relation to particular kinds of physical harm, or 
defined as a threat sufficient to deprive the actor of nis free will under the 
circumstances. The fear of destruction to a substantial property right 
might also be regarded as sufficient to excuse a minor offense. 42 The 
adoption of a more lenient standard for minor crimes appears most 
desirable and has been aptly argued: 





134. See notes 30-32, 5458, supra, and accompanying text. 

135. United States v. Brookman, 7 USCMA 729, 23 CMR 193 (1957). 

136. Id. at 196. 

137. Id. 

138. United States v. Margelony, 14 USCMA 55, 33 CMR 267, 273 (1963). 

139. Dept. of the Army Pamphlet 272, page 29-4. 

140. See, e.g., United States v. Moore, 5 USCMA 687, 18 CMR 311 (1955); Manual, 
para. 128). 

141. 18 U.S.C. § 1 (1948). 

142. See Newman & Weitzer, supra note 5, at 330. 
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Why not balance force with gravity of crime? If it is true that the more serious the 
crime the more should the ‘duressed’ be expected to resist, is it not equally true that 
the less serious the crime the less should the ‘duressed’ be expected to resist? .... 


It may well be that courts have, at times, been influenced by the slight nature of 
the crime committed. ... Whether you may coerce a man by threatening his life 
depends on his relations with himself. . .. A general standard restricting the force to 
that of deprivation of [the victim’s] life should be replaced by a standard which takes 
into account the . . . gravity of the crime done. !*% 


C. Absence Offenses 


1. Unauthorized absence and desertion 


The offense of unauthorized absence or desertion in military law often 
extends over lengthy periods. As is the case with treason, !“4 the evidence 
must show that the duress lasted throughout the duration of the crime to 
be a complete defense to it. Thus the accused has an obligation to return 
to the control of the authorities once the duress no longer exists. 14 
Another requirement that must be met by an accused seeking to raise 
duress is that there was no opportunity available to avoid the commission 
of the offense without subjection to the threatened danger. '* In most 
cases it appears that this requirement would be difficult to meet, as the 
opportunity to avoid might “have been accomplished through the simple 
expediency of contacting [the accused’s] superiors or ‘aw enforcement 
authorities and informing them of the circumstances.” 47 If the person 
threatening the harm, while present, forced the accused to a physical 
location which was not under military control, the possibility of avoidance 
would not have been feasible, although the requirement of continuity 
would remain in effect. 

A Navy Board of Review decision held that the accused can absent 
himself only in response to a direct threat to go AWOL, rather than 
leaving on his own volition in order to remove himself from “‘a place of 
great danger to one of lesser danger.” !“* The rationale for the holding 
appears to be that compliance with a threat of a general nature, not 
contingent upon an assertion that the accused commit the absence offense 
or suffer the consequences, does not result in an elimination of the threat, 
but, assuming the accused finds a safe refuge, merely makes its execution 
more difficult.14° In this situation, the unauthorized absence does not 





143. Id. 

144. See note 42, supra, and accompanying text. 

145. See United States v. Chapman, 455 F.2d 746 (5th Cir. 1972). 

146. See note 64, supra, and accompanying text. 

147. United States v. Roby, NCM 74 0422 (NCMR 1974), rev'd 23 USCMA 295, 49 CMR 
546 (1975). It is the opinion of the author that reversal by the U.S. Court of Military 
Appeals does not affect the validity of the quoted language. 

148. United States v. Wilson, 30 CMR 630, 637 (NBR 1960). But see United States v. 
Roby, 23 USCMA 295, 49 CMR 546 (1975). 

149. Id. at 636, 637. 
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result solely from the threat; it is caused more proximately by the 
accused’s reaction to it. Another reaction, more reasonable, would result 
in a better likelihood of obviating the execution of the harm: reporting the 
threat to appropriate authority. 


2. Escape from Confinement 


The offense of escape from confinement generally involves a voluntary 
withdrawal by a prisoner in custody from the limits of the area to which 
he is restricted or confined. '5° Because the offense proscribed is a 
voluntary act, the doctrine of duress would appear competent to excuse 
the escapee. The offense is similar to unauthorized absence, and many of 
the same principles apply to both offenses. 151 One federal case has dealt 
with the issue. 52 There the accused escaped from a county jail in Florida 
in the company of a large group of fellow prisoners and was apprehended 
by an F.B.I. agent several days later. ** He defended on the ground that 
he was forced to participate in the escape by threats of severe harm from 
fellow prisoners. 154 The District Court’s instructions to the effect that 
“even if [the jury] should find that Chapman was initially forced by other 
prisoners to leave federal custody, that if he thereafter on his own volition 
decided to remain at large, this would constitute the crime of escape,” 
were upheld.'55 The decision, thus, emphasizes the necessity of return 
once the initial threat has passed. No mention is made of the manner in 
which the return must be effected, but it is assumed that a reasonable 
time would be allowed. Should the accused linger in his return or engage 
in deviations from a direct route back to authority, the prosecution could 
clearly cite such conduct as circumstantially relevant to show that the 
accused’s escape at that point became willful. It should be noted that if 
the initial threat emanated from individuals within the prison, it would be 
unreasonable to require a surrender there.15* It would also appear 
unreasonable to require a prisoner to seek avoidance!5” of the threat by 
communication with prison authorities when the guards have been 
unconcerned with similar threats in the past or when they are actively 
involved in the threat themselves. 15° 





150. 30A C.J.S. Escape § 2 (1965). 

151. See notes 145-149, supra, and accompanying text. 

152. United States v. Chapman, 455 F.2d 746 (Sth Cir. 1972). 

153. Id. at 748. 

154. Id. 

155. Id. at 749. 

156. See Comment, Escape: The Defenses of Duress and Necessity, 6 U. oF SAN. FRAN. 
L. Rev. 430, 449 (1972). 

157. See notes 64-66, supra, and accompanying text. 

158. Comment, Escape: The Defenses of Duress and Necessity, supra note 156, at 449. 
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V. PrRoposEeD TESTS 


The Model Penal Code® proposed by the American Law Institute 


suggests a test adopting the “reasonable man standard,” by maintaining 
that: 


(1) It is an affirmative defense that the actor engaged in the conduct charged to 
constitute an offense because he was coerced to do so by the use of, or a threat to 
use, unlawful force against his person or the person of another, which a person of 
reasonable firmness in his situation would have been unable to resist. 

(2) The defense provided by this section is unavailable if the actor recklessly placed 
himself in a situation in which it was probable that he would be subject to duress. 
The defense is also unavailable if he was negligent in placing himself in such a 


situation, whenever negligence suffices to establish culpability for the offense 
charged. 16 


Significant aspects of the above test include no restriction as to the 
crimes which can be excused by the defense, and a provision that the 
force threatened need only be “unlawful” rather than death or serious 
bodily harm. It is assumed that by “unlawful” force is meant that force 
which is neither legally justifiable nor excusable. The use of the term “‘a 
person of reasonable firmness” would subject the test to the criticism 
noted earlier '®! of the difficulty of jurors applying this standard and would 
allow conviction of an accused deprived of free will. There is no 
requirement that the threat be of imminent force, '®? so that an accused 
threatened with future harm could conceivably be excused. 

The Proposed New Federal Criminal Code of 1971 would also adopt a 
test making duress a defense to all crimes using the “reasonableness 
firmness” concept: 


(1) In a prosecution for any offense it is an affirmative defense that the actor 
engaged in the proscribed conduct because he was compelled to do so by threat of 
imminent death or serious bodily injury to himself or another. In a prosecution for an 
offense which does not constitute a felony, it is an affirmative defense that the actor 
engaged in the proscribed conduct because he was compelled to do so by force or by 
threat of force. Compulsion within the meaning of this section exists only if the force, 
threat or circumstances are such as would render a person of reasonable firmness 
incapable of resisting the pressure. 

(2) ... The defense defined in this section is not available to a person who, by 
voluntarily entering into a criminal enterprise, or otherwise, willfully placed himself in 
a situation in which it was foreseeable that he would be subjected to duress. The 
defense is also unavailable if he was negligent in placing himself in such a situation, 
whenever negligence suffices to establish culpability for the offense charged. !® 





159. The American Law Institute’s Model Penal Code (Proposed Official Draft, 1962). 
160. Id. at § 2.09. 


161. See notes 60-62, supra, and accompanying text. 

162. See notes 35-43, supra, and accompanying text. 

163. Proposed New Federal Criminal Code (1971), Final Report of the National 
Commission on Reform of Federal Criminal Laws, § 610. 
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The test uses a threat of any force as sufficient to excuse misdemeanors, 
while maintaining the standard of death or serious harm for felonies. 1® 
Another section of the Code narrows the availability of excuse by 
providing that the accused has the burden of proving that the defense 
existed by a preponderance of the evidence.!®> The American Bar 
Association Section of Criminal Law established a committee which 
submitted an informative report to the Subcommittee on Criminal Laws 
and Procedures in 1972 concerning the Proposed Code, which stated: 


If the excuse of duress is to be recognized, it should apply to all crimes. The 
maxim ‘no necessity justifies the taking of the life of an innocent’ is of little help in 
answering questions as to the disposition that there is to be made of the offender. The 
person subjected to . . . duress . . . is more to be pitied than condemned. 1® 


In 1973, two bills intended to codify federal criminal law were 
introduced to the Senate. The first one, submitted on January 4, 1973, as 
the “Criminal Justice Codification, Revision and Reform Act of 1973” 
provided that: 


It is an affirmative defense that when a defendant engages in conduct which would 
otherwise constitute an offense he is compelled to do so by threat of imminent death 
or serious bodily harm to himself or another person or because he was compelled to 
do so by force. Compulsion exists only if the force, threat, or circumstances are such 
as would have prevented a person of reasonable firmness in the person’s situation 
from resisting the pressure. 

The affirmative defense is not available: 

(1) to a person for a homicide committed intentionally or knowingly; 

(2) to a person who recklessly placed himself in a situation in which it was 
reasonably probable that he would be subject to duress; or 

(3) to a person, who with criminal negligence placed himself in a situation in which 
it was probable that he would be subject to duress, whenever criminal negligence 
suffices to establish culpability for the offense charged. 167 


The second bill, “Criminal Code Reform Act of 1973,” introduced on 
March 27, 1973, provides that: 


It is an affirmative defense to a prosecution under any federal statute that the 
defendant engaged in the conduct charged because he was coerced by another person 
to do so by a clear threat of imminent, immediate, and inescapable death or serious 
bodily injury to himself or to a third person, which threat was such as would render a 
person of reasonable firmness in the position of the defendant incapable of resisting 
it. 

It is not a defense under this section if the offense charged is: 

(1) ... Treason, ... Armed Rebellion or Insurrection, ... Espionage, or ... 


Murder; 





164. See notes 26-34, supra, and accompanying text. 

165. Proposed New Federal Criminal Code (1971), Final Report of the National 
Commission on Reform of Federal Criminal Laws, § 103(3). 

166. Informational Report of Committee on Reform of Federal Criminal Laws of the 
Section of Criminal Law of the American Bar Association for Amendments to the 
Proposed New Federal Criminal Code (1972), § 610. 

167. S.1, 93d Cong., Ist Sess. § +307(a) & (b) (1973). 
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(2) any offense, and the defendant intentionally, knowingly, or recklessly entered 
into a criminal enterprise or placed himself in a situation where it was feasible that he 
would be subjected to duress; or 


(3) an offense for which negligence suffices to establish culpability and the 


defendant negligently placed himself in a situation in which it was foreseeable that he 
would be subject to duress. 16° 


The two bills are similar, except for the crimes excluded from the 
defense, and they essentially codify the case law as it exists today. 
Neither bill has been enacted into law. 

All of the above proposed tests for duress provide that the threat may 
be directed to the accused or to another person. '®® The “Criminal Code 
Reform Act of 1973’! provides the only test which specifically requires 
that the threats or force emanate from another person. The omission of 
this provision in the others suggests an intention to excuse when the 
threats or fear result from an inanimate source, which is a commingling of 
the defenses of duress and necessity. !71 


VI. CONCLUSION 


The current standards of duress appear anomalous in certain areas: 
minor offenses, where the fear must be of the same grave harm required 
for felonies; murder, where duress is no defense; felony-murder, where an 
individual acting as an accomplice under duress is excused from the 
felony but not the murder; and the utilization of objective guidelines to 
determine if the accused was coerced into acting, without a determination 
as to whether he acted without exercising his free will. 

Certain revisions in this area of the law, therefore, seem advisable. A 
totally subjective standard, excusing each actor deprived of free will, even 
though he may be a coward who feared only slight, remote harm, would 
recognize that all men are different, and that what might be sufficient to 
excuse one individual might not excuse another, depending upon their 
individual characters and their reaction to a given set of facts.172 This 
approach would provide a standard that varies with each individual, 
however, and it would provide no minimum standard of behavior for that 
individual. A standard which is purely objective, though conducive of 
uniformity, would allow for systematic conviction of actors actually 
deprived of free will or criminal intent. If the objective standard be that of 
the reasonable man, both the actor and the jury will have difficulty 
determining this elusive criterion. If the standard of fear be that the actor 
must have been threatened with harm greater than he perpetrated, not 





168. S. 1400, 93d Cong., Ist Sess. § 511 (1973). 
169. See notes 54-56, supra, and accompanying text. 
170. S. 1400, 93d Cong., Ist Sess. § 511 (1973). 


171. “Necessity” has also been referred to as “duress of circumstances.” R. PERKINS, 
CRIMINAL LAw 956 (2d ed. 1969). 
172. See Newman and Weitzer, supra note 5, at 329, 330. 
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only does this require a complex calculation to be made by the accused 
during a time of extreme stress,!7* but also the calculation appears 
impossible to deduce accurately if the crime does not involve physical 
harm. 174 

A test combining aspects both subjective and objective would recognize 
the inherent differences between individuals, but would also require that 
particular individual to behave in a manner which is reasonable for him. 
The test could be implemented by a standard as follows: 


(1) It is an affirmative defense to criminal prosecution that the accused committed 
the offense because of physical harm threatened or applied by another person to the 
accused or to another related to him by blood or marriage, which he could not have 
been expected to reasonably resist under the circumstances and which deprived him 
of his freedom of will to act voluntarily. 


(2) The defense is unavailable if the accused intentionally, knowingly, or recklessly 
placed himself in a position where it was probable that he would be subject to duress. 
It is also unavailable if he negligently placed himself in a position where duress was 
probable, and negligence suffices to establish culpability for the offense charged. 


This test could be supplemented by instructions to the jury indicating that 
ordinarily the amount of threatened force necessary to deprive an 
individual of free will would vary in direct proportion to the seriousness of 
the crime. Rather than requiring that the fear be of imminent harm, the 
jury could be instructed that the actor must not have had a reasonable 
opportunity to avoid committing the act without subjecting himself to the 
threatened danger. This would excuse an individual threatened with 
future harm, sufficient to deprive him of free will, where no opportunity 
existed to seek help from the authorities. Even though this rule might still 
result in the conviction of some deprived of free will at the time of the 
crime, they would not be without fault, since they did not take advantage 
of available aid. The requirement that the fear be of the degree which the 
particular individual could not be reasonably expected to resist allows the 
jury to consider the particular strengths and weaknesses of the accused 
within a framework of reasonableness for him. The use of the conjunctive 
“and” could result in conviction where the actor was deprived of his free 
will, but only where his fear, under the circumstances, was unreasonable 
for him. It will not excuse an individual who, under the circumstances, 
could have reasonably been expected to capitulate, where he was not in 
fact deprived of his free will. The recognition of an emphasis on the 
accused’s lack of free will mandates against either the exclusion of 
particular offenses from the defense, which would also obviate the felony- 
murder inconsistency by making duress a potential defense to both the 
underlying felony and the murder, or the requirement that the harm 





173. Id. at 327. 

174. For instance, would the threat of having a wrist broken be more serious thax 
embezzling funds. This test eliminates al) homicide as an excusable crime ~*cause 
no one could be threatened with a harm greater than loss of life. 
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threatened be of a particular magnitude. Although a statutory provision 
requiring that the accused maintain the burden of proving the existence of 
the defense by a preponderance of the evidence would make the above 
standard more palatable to some, it is submitted that this concept is 
atypical to the Anglo-American system of criminal law which consistently 
has allocated the burden of proof to the prosecution on the merits of 
criminal cases, beyond reasonable doubt. This test would place great 
responsibility upon the jury to judge the character of the accused and to 
determine what course of action was reasonable for him under the 
circumstances. The task would be made easier by the admission of 
character evidence concerning the accused in greater depth and covering 
a broader scope than that ordinarily considered admissible. The test 
should be abandoned with respect to former prisoners-of-war in favor of 
considerations particularly attuned to their unique situation.!7> The 
standard proposed would ideally obviate the anomalies inherent in the law 
of duress as it exists today without abandoning a standard of reasonable- 
ness and moral behavior. 





175. See notes 108-123, supra, and accompanying text. 
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NOTES & COMMENTS 


United States v. Reliable Transfer Co., Inc. 


ADMIRALTY LAW: COLLISION: THE ADMIRALTY RULE OF 
EQUAL DIVISION OF DAMAGES IS REPLACED BY THE RULE 
OF DAMAGES IN PROPORTION TO COMPARATIVE FAULT. 
United States v. Reliable Transfer Co., Inc., 421 U.S. 397 
(1975). 


Lieutenant Commander William H. Ise, JAGC, USN* 


I. 


THE LITIGATION OCCASIONED by the stranding of a coastal tanker on a 
blustery night in December 1968 has culminated in a significant and long- 
awaited change in American maritime law. In reviewing the case involving 
this incident, the United States Supreme Court determined, on May 19, 
1975, that the historic admiralty rule requiring an equal division of 
damages in collision and grounding cases, where mutual fault exists, 
should not have continued recognition. 

The stranding of the tanker occurred on a sandbar off the Rockaway 
Point breakwater light outside New York Harbor.’ At the time of the 
casualty visibility was good, but the seas were rough, the tide was at 
flood, and a breakwater light, which the Coast Guard had the duty to 
maintain in proper working order, was out. The tanker’s captain was 
aware that the light was not functioning. Nevertheless, just prior to the 
stranding, the captain assumed his ship was in good water to the south of 
the breakwater. Maneuvering to pass astern of a tug and tow ahead, he 
steadied his vessel on an easterly course without verifying his position, 
and about a minute thereafter he sighted the breakwater light structure 
and rocks dead ahead. He turned to port to avoid the rocks and the vessel 
grounded in the sand. 

Reliable Transfer Company, Inc., owner of the tanker, filed suit in 
Federal district court under the Suits in Admiralty Act? and the Federal 
Tort Claims Act,® alleged sole fault for the mishap on the part of the 
Government, and sought recovery of the damages to its vessel. Because 





* Lieutenant Commander Ise is currently serving as Special Assistant to U.S. 
Attorney, Department of Justice, Admiralty and Shipping Section, San Francisco, 
California. He received the J.D. degree from Boston College Law School in 1971. 

1. The vessel was enroute from Constable Hook, New Jersey, to Island Park, New 

York (Long Island). Reference may be made to C&GS Charts Nos. 369 and 1215 for 

a detailed picture of the geographical and navigational considerations involved in the 

voyage. 

2. 41 Stat. 525-28 (1920); 46 U.S.C. §§ 741-52 (1970). 
3. 62 Stat. 933, 982-984 (1948); 28 U.S.C. §§ 1346, 2671-2680 (1970). 
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the tanker’s captain failed to utilize available navigational aids and 
equipment to check his position, instead of “his own guesswork 
judgment,” the district court found the fault of the tanker to be “more 
egregious” than that of the Coast Guard.* The district court determined 
that 75% of the fault existed with the tanker and not more than 25% with 
the Coast Guard.5 Notwithstanding its observation that division of 
damages in proportion to fault might be more equitable, the court felt 
bound by controlling precedent to apply the settled admiralty rule of equal 
division of damages, thereby permitting the plaintiff to recover half of its 
damages from the Government.® On appeal, the Second Circuit affirmed,’ 
holding that the district court was not clearly erroneous in finding mutual 
fault in the proportions noted.® Although noting its awareness of criticism 
of the rule, the appellate court felt similarly constrained by precedent and 
declined to take the opportunity to overrule the divided-damages rule.® 
The Supreme Court, receptive for the second time in recent years to 
reappraising the validity of the rule,!° granted certiorari.!! Concluding that 
the reasons which led to its adoption of the divided-damages rule 120 
years earlier in The Schooner Catherine v. Dickinson! no longer obtained, 
the Court held that, when the fault of two or more parties contributes to 
damage in a maritime collision or stranding, liability is to be allocated 
among the parties in proportion to their comparative degrees of fault, and 
liability for such damage is to be allocated equally only when equal fault 
exists or when it is not possible to measure fairly the respective degrees 
of fault.4* The judgment below was accordingly vacated and the case 
remanded for further proceedings. !¢ 





4. Reliable Transfer Company, Inc. v. United States, 1972 A.M.C. 1757, 1762-63 (E.D. 
N.Y. 1972). The Court attributed fault to the Coast Guard for its not taking due care 
in verifying, at night, the success of attempted repairs to the breakwater light after 
routine repair efforts on several prior occasions, including the day preceding the 
grounding, had proved futile, and for its inadequate and misleading marine 
broadcasts concerning the condition of the light. Jd. 

5. Id. at 1763. 

6. Id. at 1764-66. 

7. Reliable Transfer Company, Inc. v. United States, 497 F.2d 1036 (2d Cir. 1974). 

8. Id. at 10371038. 

9. Id. at 1038. 

0. See Union Oil Company of California v. The San Jacinto, 409 U.S. 140 (1972). The 
Court did not reach the issue in this case because it found one of the vessels 
involved solely at fault. 

11. 419 U.S. 1018; 1974 A.M.C. 2676 (1974). 

12. 58 U.S. (17 How.) 170 (1855). 

13. United States v. Reliable Transfer Company, Inc., 421 U.S. 397, 411. 

14. Id. 
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The divided-damages rule is traceable to Article XIV of the Laws of 
Oleron, which date back to the 12th century.45 The Code of Wisby, 
printed in 1505,'* contained analogous provisions" as did the codes of a 
number of other medieval maritime states.'® Initially, the rule apparently 
was intended only as a means for sharing the common risks and perils of 
the sea and had no relation to negligence.!® Subsequently, in the 16th 
through 18th centuries, as concepts of r-gligence emerged and developed, 
there occurred a continuing deterioration and displacement of the rule’s 
early rationale.2° Notwithstanding the shift in its underlying basis, by the 
early part of the 19th century the rule became firmly entrenched in 
British admiralty law.?! 

When, in the December term, 1854, the doctrine of an equal division of 
damages in mutual fault collision cases was first adopted by the United 
States Supreme Court in The Schooner Catherine, supra, 22 the Court did 
not extensively analyze the rule. The Court simply accepted the rule 
because it was the then-settled English rule as well as the majority rule in 





15. The Laws of Oleron (an island in the Bay of Biscay off the French Coast) are 
reprinted in 30 Fed. Cas. App. 117+1178 (1897). Article XIV provides in part: 

If a vessel, being moored, lying at anchor, be struck or grappled with another 
vessel under sail, that is not very well steered, whereby the vessel at anchor is 
prejudiced, as also wines, or other merchandize in each of the said ships 
damnified. In this case, the whole damage shall be in common, and be equally 
divided and appraised half by half; and the master and mariners of the vessel that 
struck or grappled with the other, shall be bound to swear on the Holy 
Evangelists, that they did it not willingly or wilfully. Jd. at 1178. 


The antecedents of the doctrine probably substantially predate the foregoing 
provision. Cooper Stevedoring Co. v. Kopke, Inc., 417 U.S. 106, 110 (1974). For a 
comprehensive discussion of the historical beginnings of admiralty law and the 
development of maritime codes, see Bue, Admiralty Law in the Fifth Circuit—A 
Compendium for Practitioners: I], 5 Houston L. Rev. 767, 772-776 (1968) 
{hereinafter cited as Bue]. 

16. MARSDEN, 4 BRITISH SHIPPING LAws, COLLISIONS AT SEA § 119 (llth ed. 1961) 
[hereinafter cited as MARSDEN]. 

17. See, e.g., Articles XXVI, L, LXVII, and LXX of the Laws of Wisby (an island 
seaport in the North Sea), reprinted in 30 Fed. Cas. App. 1189, at 1191, 1193, 1194, 
and 1195 (1897). 

18. MARSDEN, supra note 16. See also BAER, ADMIRALTY LAW OF THE SUPREME COURT, 
§ 91 (2d ed. 1969). 

19. MARSDEN, supra note 16, §§ 140-141. 

20. Id., § 141. 

21. The two cases leading to the solidification of the rule in England and which later 
influenced recognition of it by the United States Supreme Court were The Woodrop- 
Sims, 2 Dod. 83, 165 Eng. Rep. 1422 (1815) and Hay v. LeNeve, 2 Shaw’s Scotch 
App. Cas. 395 (1824). 

22. 58 U.S. (17 How.) 170 (1855). 
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the federal district and circuit courts, and because the Court thought it 
was fair and would best encourage safety in navigation.”* 

The rule was reaffirmed by the Court on numerous occasions since its 
adoption.24 Moreover, it was extended to cases of collisions with shore 
structures and groundings, as well as to those where two or more ships 
strike one another.2> In recent years, the rule’s continued existence was 
acknowledged by the Court; never actually confronted and settled, 
however, was the basic question of its continued validity in modern 
admiralty practice.2° On various occasions when the rule was before it, 
the Court did make reference to its supposedly viable underpinnings, 
namely, that it represented an improvement over the complete bar to 
recovery of the common law rule of contributory negligence and “a better 
distribution of justice between mutual wrongdoers,”2’ that it rested upon 
the difficulty of determining, where mutual fault existed, the degree of 
negligence attributable to one party or the other and achieved rough 
justice in such cases,”® and, finally, that it would make mariners more 
careful in the interests of safety.?9 

The rule operated as follows. If both parties to a collision are at fault 
and only one sustains damage, then the uninjured party is liable for half 
the other ship’s damage. If both parties are at fault, the damages are 
added and divided equally. One party will have to pay the other, 
depending on which suffered the least.°° If the collision or stranding 
results in personal injury or property damage inflicted on innocent third 
parties, the blameworthy parties would also have to share those losses 
equally.*! 





23. Id. at 17+178. Because of the usual circumstances associated with maritime 
disasters, the Court said it thought “the rule dividing the loss the most just and 
equitable, and as best tending to induce care and vigilance on both sides in the 
navigation.” Id. 

24. See, eg., The Alabama, 92 U.S. 695 (1876); The North Star, 106 U.S. 17 (1882); The 
Max Morris, 137 U.S. 1 (1890); The Eugene Moran, 212 U.S. 466 (1909); White Oak 
Transportation Co. v. Boston, Cape Cod and New York Canal Co., 258 U.S. 341 
(1922). 

25. E.g., Atlee v. Northwestern Union Packet Co., 88 U.S. (21 Wall.) 389 (1875) (pier 
damage); White Oak Transportation Co. v. Boston, Cape Cod and New York Canal 
Co., 258 U.S. 341 (1922) (grounding). 

26. See note 10 supra; see also Cooper Stevedoring Co. v. Kopke, Inc., 417 U.S. 106 
(1974); Weyerhauser S.S. Co. v. United States, 372 U.S. 597 (1963); Halcyon Lines 
v. Haenn Ship Ceiling and Refitting Corp., 342 U.S. 282 (1952). 

27. The Max Morris, 137 U.S. 1, 10-14 (1890); Cooper Stevedoring Co. v. Kopke, Inc., 
417 U.S. 106, 110-111 (1974). 

28. The Max Morris, 137 U.S. 1, 12 (1890). 

29. The Alabama, 92 U.S. 695, 697 (1876): Cooper Stevedoring Co. v. Kopke, Inc., 417 
U.S. 106, 110-111 (1974). 

30. The North Star, 106 U.S. 17, 22 (1882). 

31. Halcyon Lines v. Haenn Ship Ceiling and Refitting Corp., 342 U.S. 282, 284 (1952). 
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As the Court in its opinion and leading commentators on the subject 
have stressed, the rule achieved satisfactory results and adequate justice 
only in instances where the fault of each vessel (or non-vessel party in 
stranding or shore damage cases) was approximately equal and each 
vessel responded in damages in proportion to its blameworthiness, or 
where respective degrees of culpability could not reasonably be ascer- 
tained.? Otherwise, the rule produced harsh, unjust, and inequitable 
results, especially in those instances where one vessel committed 
numerous and grossly negligent faults and the other’s infraction was 
limited to a single, slight or technical violation which nonetheless 
constituted fault. When the grossly culpable ship suffered extensive 
damage and the other vessel experienced little or none, the latter had to 
pay the former a substantial sum—an anomalous, incongruous and 
understandably embittering consequence.** 





32. 421 U.S. at 405; see also G. GILMORE AND C. BLack, THE LAW OF ADMIRALTY, 528 
(2d ed. 1975) [hereinafter cited as GILMORE AND BLACK]. 

33. See Tank Barge Hygrade v. The Gatco New Jersey, 250 F.2d 485 (3rd Cir. 1957) (tug 
held gravely at fault and tanker’s neglect was small in comparison but not merely 
venial or purely technical); Eastern S.S. Co. v. International Harvester Co. of New 
Jersey, 189 F.2d 472 (6th Cir. 1951) (fault of one vessel held far more serious than 
that of the other and the Court opined that the rule of comparative negligence would 
have produced a more just result). See also Mother Grace, Inc. v. United States, 
1974 A.M.C. 44(D. R.I. 1974). Here, a fishing vessel approaching a U.S. Navy oiler 
in a crossing situation was grossly and admittedly at fault. She violated Article 19, 
Inland Rules of the Road, 30 Stat. 101 (1897), 33 U.S.C. § 204 (1970) (failure to keep 
out of way as burdened vessel); Article 23, Inland Rules, 30 Stat. 101 (1897), 33 
U.S.C. § 208 (1970) (failure to slow or stop on approaching privileged vessel); Article 
29, Inland Rules, 30 Stat. 102 (1897), 33 U.S.C. § 221 (1970) (failure to keep proper 
lookout as helmsman abandoned wheel for period of 40 seconds shortly before 
collision). The Court found the oiler mutually at fault because her captain’s sounding 
of the doubt signal [Article 18, Rule III, Inland Rules, 30 Stat. 100 (1897), 33 U.S.C. 
§ 203 (1970)] two minutes and 1200 yards before the collision was considered 
unreasonably late. Despite the fact that the oiler’s fault was minimal relative to the 
gross violations and monumental lack of due care on the part of the fishing boat, the 
Court was obliged to rule, notwithstanding its evident recognition of the inequity of 
the result, that the Government had to share equally the extensive damage sustained 
by the fishing vessel. 1974 A.M.C. at 47 & n. 5. Cases such as the foregoing 
indubitably would have had a decidedly different financial outcome were a 
proportional-fault rule to have been applied. See, eg., Partenreederei Wallschiff v. 
The Pioneer, 164 F. Supp. 421 (E.D. MI 1958) and Labrador Steamship Co. v. M/V 
EGLE, 1971 A.M.C. 2344 (N.D. OH 1971). Referenced by the Government 
[Petitioner's Brief for Certiorari at 21-22, United States v. Reliable Transfer Co., 
Inc., 421 U.S. 397 (1975) (hereinafter cited as Brief for Petitioner)] for the purpose of 
illustrating the displeasure of the lower federal courts with respect to the divided- 
damages rule and their inclination to invoke the proportional-fault rule whenever 
possible in cases of an international nature, the result in both of these decisions was 
a 95 percent to 5 percent assignment of fault and avoidance of the harsh equal 
division of damages that would have been compelled if American law had governed. 
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The continuing dominance of the divided-damages rule in American 
admiralty law was accompanied by the evolution of a number of concepts 
for escaping the rule’s harsh consequences in cases of disparate fault. 
The most noteworthy of these ameliorating doctrines is, of course, the 
“major-minor” fault principle,*> which provides that doubt with regard to 
the minor fault of one vessel may be resolved in her favor, where the fault 
of the other vessel, standing alone, is sufficient to account for the 
accident.** Others are the principle of a fault being “a condition and not a 
cause,” or “non-contributory fault,““*7 and to some degree the doctrine of 
“last clear chance.’** The doctrine of error “in extremis” (which excuses 
errors of navigation made by a ship placed in danger of imminent collision 
through no fault of her own), although not per se an “escape” doctrine, 
has also served to mitigate the effect of the divided-damages rule.*® 

The foregoing doctrines, however, have not lent themselves to easy 
application and/or still have permitted inequitable results to persist. 
Accordingly, they, together with the divided-damages rule, have generated 
much criticism over the years.*! The criticism was naturally exacerbated 
by the successful experience the other major maritime nations, including 
England, have had with the proportional fault rule of the Brussels 
Collision Liability Convention of 1910. 4 





34. Bue, supra note 15, at 79/798; GILMORE AND BLACK, supra note 32, at 530. 

35. Bue, supra note 15, at 793. 

36. The City of New York, 147 U.S. 72, 85 (1893). 

37. See, eg., National Bulk Carriers, Inc. v. United States, 183 F.2d 405 (2d Cir. 1950); 
see also GILMORE AND BLACK, supra note 32, at 495 and 530; Bue, supra note 15, at 
795-797. 

38. The doctrine of last clear chance may be applicable in admiralty if one vessel 
creates a danger which it cannot easily correct, and a second vessel, knowing of the 
danger, has ready opportunity to correct the situation bui fails to do so. Tiger 
Shipping Co., S.A. v. Tug Carville, 1974 A.M.C. 1957, 1963-64 & n. 4(E.D. VA 
1974). The Government, in fact, had argued to the Second Circuit Court of Appeals 
in the instant case that the Coast Guard’s failure to maintain the breakwater light 
was simply a condition rather than a cause of the grounding. The Court, however, 
treated the claim as a variation of the last-clear-chance doctrine and rejected it, 
observing that this doctrine had been given rather limited application in admiralty. 
Reliable Transfer Co., Inc. v. United States, 497 F.2d 1036, 1038 (2d Cir. 1974). 
Interestingly, however, during oral argument before the Supreme Court, one of the 
justices, remarking that the Government had relied upon last clear chance in the 
courts below and on being advised by the Government’s counsel that this issue was 
not before the Court, asked the latter: ‘““There’s a good deal of equity in it, though, 
isn’t there? ” Transcript of oral argument, March 19, 1975, at 23, United States v. 
Reliable Transfer Co., Inc., 421 U.S. 397 (1975) [hereinafter cited as Transcript]. 

39. The Stifinder, 275 F. 271 (2d Cir. 1921); GiMoRE AND BLACK, supra note 32, at 530. 

40. GIMORE AND BLACK, supra note 32, at 530-31. 

41. Id. 

42. Article 4, paragraph 1. See 6 Knauth’s Benedict on Admiralty, 39 (7th ed. 1969); see 
also Mole & Wilson, A Study of Comparative Negligence, 17 CORNELL L. Q. 333, 
346 (1932) [hereinafter cited as Mole & Wilson]. 
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Despite the criticism, the divided-damages rule has managed to survive 
as a part of American admiralty law since 1854, in the words of the 
Supreme Court, “. . . by sheer inertia rather than by reason of any 
intrinsic merit.”4* Almost without exception,“ when confronted with 
situations in which the application of the rule would clearly result in 
inequity, lower federal courts would, as in the instant case, refrain from 
the judicial activism customary in many other areas of the law and 
persistently and habitually defer to precedent. The Supreme Court, as 
previously noted, granted certiorari in 1972 to reconsider the rule but 
never reached the issue, and in other cases it has acknowledged the rule’s 
continued existence but has not had the opportunity to appraise its 
underlying rationale in light of modern conditions. 

In the instant case, the validity of the rule was the single issue 
confronting the Court.47 Respondent Reliable Transfer Company, Inc., 
primarily argued that the rule, with its “major-minor” fault corollary, was 
in fact fairer and more practical than the proportional-fault rule, and 
secondarily that any change ought to be left up to Congress.“* The 
Government, in a very comprehensive brief of the rule’s history, 
drawbacks, and the criticism of it, in essence argued that the rule had 
outlived its usefulness and ought to be abrogated in favor of a more 
equitable proportional-fault rule.*® 

The Court had no trouble in adopting the Government’s position. 
Noting the three reasons for the Supreme Court’s original embrace of the 
rule in The Schooner Catherine, the Court declared emphatically that 
“subsequent history and experience have conspicuously eroded the rule’s 
foundations.’5° The Court observed that England had, since 1911, 
abandoned the rule in favor of the Brussels Convention, supra, and that 
the United States was virtually the only major maritime nation not 
adhering to the Convention’s proportional-fault rule.5! The Court noted 











. 421 U.S. at 410. 

. Eg., Marine Fuel Transfer Co. v. Ruth, 135 F. Supp. 371 (E.D. N.Y. 1955), affd, 
231 F.2d 319 (2d Cir. 1956). Here the district court divided damages 60 percent to 40 
percent and such apportionment was evidently not challenged on appeal. 

45. E.g., In re Adams’ Petition, 237 F.2d 884 (2d Cir. 1956), cert. denied, 352 U.S. 971 
(1957); National Bulk Carriers, Inc. v. United States, 183 F.2d 405 (2d Cir. 1950), 
cert. denied, 340 U.S. 865 (1950); Mother Grace, Inc. v. United States, 1974 A.M.C. 
44 (D. R.I. 1974). 

46. See cases cited notes 10 and 26 supra. 

47. 421 U.S. at 401, n. 2. 

48. Brief for Respondent at 14, 19, United States v. Reliable Transfer Co., Inc., 421 
U.S. 397 (1975) [hereinafter cited as Brief for Respondent]; Transcript, supra note 
38, at 26-27. 

49. See generally Brief for Petitioner, supra note 33. 

50. 421 U.S. at 403 (footnote omitted). 

51. Id. 


£& 


117 








FALL i976 @ United States v. Reliabie Transfer 


and reiterated criticism that this encouraged international forum shop- 
ping.52 The Court concluded that the goal which had been sought in The 
Schooner Catherine, “the ‘just and equitable’ allocation of damages”, 
could “be more nearly realized in a standard that allocates liability for 
damages according to comparative fault whenever possible.”>? In reaching 
its decision, the Court expressed its awareness of lower federal courts’ 
extreme reluctance to follow the divided-damages rule because of its 
unfair, arbitrary, and archaic nature,*4 and paid special attention to the 
criticism of Judge Learned Hand, who had termed it “an ancient rule 
which had been abrogated by nearly all civilized nations” and a “vestigial 
relic.”55 The Court was also mindful of the fact that some lower courts 
were even bold enough to have actually ignored the rule.5® 

Acknowledging the problem generated by application of the rule in 
cases of widely disparate fault, the Court stated that the “rough justice” 
which the rule was supposed to have wrought in such situations is not 
much more appealing than the complete bar to recovery resulting from 
the application of the common law doctrine of contributory negligence.5? 
The Court suggested that the rule would not be any more “likely to 
‘induce care and vigilance’ than a comparative negligence” rule which 
denounces wrongdoing in proportion to fault.5° It opined that the latter 
would better encourage prudent navigation since it most strongly deters 
behavior that is potentially most harmful.5® The Court further noted that 
the “major-minor” fault principle, besides being unreliable, is an “escape 
valve” that merely substitutes inequities by excusing the slightly-at-fault 
ship from shouldering any liability at all.® 

In its brief, the respondent stressed the impracticality of allocating 
damages on the basis of proportional fault where, regardless of the degree 
of fault, the accident would not have occurred absent the fault of either 
party, and it questioned whether or not a realistic mathematical 
determination of percentages could be made.*! Also questioned was 
whether or not a trial judge’s “percentage guess” should be covered by 
the mantle of the “clearly erroneous” rule.** While recognizing to some 
extent that the argument as to the difficulty of computing comparative 
degrees of negligence did have some substance, the Court concluded that 
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this consideration did not justify an equal division of damages in every 
case.® In sanctioning the application of the proportional-fault concept to 
cases of widely different blame, the Court referred to the fact that other 
maritime nations apparently encountered no problems in applying the 
comparative-negligence rule, nor did our own courts in admiralty 
personal-injury actions to which the aforementioned rule applied. 

Consistent with its traditional role in modernizing admiralty law, the 
Court unhesitatingly rejected the notion that creation of a new collision- 
damage rule ought to be the responsibility of Congress. *7 Referencing its 
landmark decision in Moragne v. States Marine Lines, which judicially 
established a previously non-existent cause of action for wrongful death 
under the general maritime law, the Court indicated that there would be 
no impingement on legislative policy by a change in the divided-damages 
rule.©? Rather, it would make collision cases consistent with maritime 
personal-injury cases in which comparative negligence features spec:ii- 
cally enacted by Congress obtained.” 

The abrogation of the divided-damages rule will have immediate and 
far-reaching effects, but, as the Court suggested, referencing a leading 
authority in the admiralty field,71 no conflicts within maritime law 
generally or statutorily should result.72 Certain ramifications of the Court’s 
adoption of a proportional-fault rule are clear. For example, the “major- 
minor” corollary and other awkward “escape doctrines” should, for all 
practical purposes, no longer be necessary.** Lower courts will be 
relieved of the burdensome difficulties and inequitable effects frequently 
associated with the application of such doctrines. The in extremis 
concept, although it will in a technical sense operate as before,“4 should 





421 U.S. at 407. 

Id. 

See, e.g., Mole & Wilson, supra note 42, at 364 and n. 59. 

. In admiralty, contributory negligence mitigates but does not prevent recovery for 
personal injury. Pope and Talbot, Inc. v. Hawn, 346 U.S. 406 (1953); Merchant 
Marine (“JONES”) Act, 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1970); Death on the 
High Seas Act, 41 Stat. 537 (1920), 46 U.S.C. § 766 (1970). 

. 421 U.S. at 409. 

. 398 U.S. 405 (1970). 

. 421 U.S. at 409. 

. Id. 

71. See GILMORE AND BLACK, supra note 32, at 531. 

72. 421 U.S. at 409. 

73. In oral argument before the Court, the Government contended that there would be 
“little residual need left for the major-minor fault rule” and that this would be a 
major advantage of adoption of a proportional-fault rule. See Brief for Petitioner, 
supra note 33, at 14-15. 

74. See Mole & Wilson, supra note 42, at 352. If a ship is shown to have been free of 

initial negligence prior to another ship’s creation of a dangerous situation, the first 

ship should be exonerated as before under the “in extremis” doctrine. If, on the 
other hand, a ship is in fact guilty of some slight, initial negligence prior to the 
danger arising, the proportional-fault rule will permit a much more equitable 

allocation than would have been the case previously. Jd. , 


FALLS 


SSs3 


119 








FALL 1976 @ United States v. Reliable Transfer 


also have less significance in the future. Since a finding of some fault will 
not automatically result in responsibility for half the total damages, courts 
should therefore be willing to examine more critically actions taken by the 
privileged ship during the emergency situation created by the burdened 
ship.75 

In reaching its conclusion, the Court noted’® that the harshness of the 
divided-damages rule was magnified by the frequently applicable rule of 
The Pennsylvania.” This case held that a strong presumption arises 
against a ship in violation of a statutory rule intended to prevent collisions 
to the effect that her violation was, if not the sole cause, at least a 
contributing cause of the collision. In order to escape liability and, prior to 
the instant decision, an equal share of the damages, a ship had to meet 
the heavy burden of “showing not merely that her fault might not have 
been one of the causes, or that it probably was not, but that it could not 
have been.””8 The “could not” aspect of the rule very often has been 
literally and strictly construed by the courts.7? Accordingly, ships that 
violated one of the multitudinous federal navigational regulations, as well 
as state and local ordinances not in conflict therewith—even though such 
a violation may have amounted to marginal, slight, or nearly technical 
fault—ordinarily discovered it to be extremely difficult, if not impossible, 
to prove the violation was not a contributing cause. The denouncement of 
the equal-division-of-damages rule coincidentally mitigates, it is clear, the 
impact of the rule of The Pennsylvania. Although the rule will continue to 





75. It is interesting to note that the International Regulations for Preventing Collisions at 
Sea, 1972, which are expected to enter into force in the near future, in Rule 17(a)(ii) 
thereof, permit a privileged or “‘stand-on vessel” to take action to avoid collision by 
her maneuver alone, as soon as it becomes apparent to her that the burdened or 
“give-away vessel” is not taking appropriate action to keep out of the way. Rule 
17(b) does contain the familiar ‘in extremis”’ provision set forth in Rule 21 of the 
current (1960) International Regulations, namely, that when from any cause the 
privileged vessel finds herself so close that collision cannot be avoided by the 
burdened vessel alone, the former shall take such action as will best aid to avert the 
collision. The new criteria for the privileged vessel generate some confusion because 
they raise the issues of what action should be taken and when should it be taken. 
Undoubtedly, upon entry into force of the 1972 Regulations, the courts will 
scrutinize the actions of the privileged vessel in light of all the circumstances long 
before or reasonably earlier than the time at which an “in extremis situation” arises. 
In this sense then, the aforementioned doctrine will also become somewhat eroded. 
For a discussion of new Rule 17 and its implications, see Barrow and Duke, 
Modernization of the International Rules of the Road, 30 Proceedings of the Marine 
Safety Council (CG-129) 241, 242-244 (Nov 1973). The 1972 Regulations are 
reprinted in their entirety at 30 Proceedings of the Marine Safety Council (CG-129) 
55 (Mar 1973). 

76. 421 U.S. at 405-6. 

77. 86 U.S. (19 Wall) 125 (1873). 

78. Id. at 136. 

79. Bue, supra note 15, at 798-807. 
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function, a ship unable to rebut the presumption arising from fault on her 
part will henceforth bear only its proportional share of liability. Prior to 
this decision, The Pennsylvania rule demanded the strictest compliance 
with navigation rules. Notwithstanding that situations of disparate fault 
should now be resolved more equitably and consistent witn relative 
culpability, and that the impact of The Pennsylvania rule on liability and 
damages will be less pronounced, it is hopefully anticipated that the 
presumption created by the rule will continue to be extremely influential 
in encouraging diligent adherence to the rules for safe navigation. 

One potential consideration which the Court did not address in its 
opinion, other than indirectly perhaps when alluding to the unlikelihood of 
disharmony with other maritime legal areas, but which was discussed by 
the Government in its brief,®° was the impact of the decision on cargo 
interests. As the Government pointed out,®! cargo interests had voiced 
strenuous opposition to ratification of the Brussels Convention, not 
because of the proportional-fault rule but rather because of other 
provisions thereof, particularly one which would have eliminated the joint 
and several liability of vessels for damage to third parties’ cargo.®? The 
Carriage of Goods by Sea Act®* and the Harter Act®* immunize the 
carrying vessel from liability to its shippers for damage to cargo resulting 
from errors in navigation. ®° Those shippers may nonetheless recover 100 
percent of their damages from the non-carrying vessel even if its fault is 
only minor relative to that of the carrying ship. Under the divided- 
damages rule, the former vessel was able, however, to collect contribution 
of fifty percent from the latter. The question can now be asked whether or 
not cargo interests can recover from the non-carrying ship only to the 
extent of its proportional fault. Absent supportive legislation, it appears 
only remotely possible that courts would take an affirmative approach to 
this question, since the Suprerme Court’s opinion does not purport to 
change the hitherto existing joint and several liability to cargo. The non- 
carrying ship, when at fault, should still be liable, in full, to cargo of the 
carrying ship, but any contribution levied against the latter ship would 
only be consistent with its respective degree of fault. ® 








80. See Brief of Petitioner, supra note 33, at 31-33. 

81. Id. at 32. 

82. See Article 4, paragraph 2, which provides in part: “The damages caused either to 
vessels or to their cargos, or to the ... property of ... other persons on board, 
shall be borne by the vessels in fault in ... proportion without joint and several 
liability toward third parties.” 6 Knauth’s Benedict on Admirality, 39 (7th ed. 1969). 

83. 49 Stat. 12071213 (1936), 46 U.S.C. §§ 1300-1315 (1970). 

84. 27 Stat. 445-446 (1893), 46 U.S.C. §§ 190-196 (1970). 

85. 49 Stat. 1210 (1936), 46 U.S.C. § 1304 (1970); 27 Stat. 445 (1893), 46 U.S.C. § 192 
(1970). 

86. See Brief for Petitioner, supra note 33, at 33. 
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There may be cases in which this joint and several liability feature 
could produce inequities. For example, if the carrying ship should sink, 
and the non-carrying ship is unable to obtain jurisdiction over its owners 
or their property for some reason, such as foreign citizenship, or 
otherwise proceed against them for contribution, should such ship be 
required in all fairness to assume 100 percent liability to cargo if its fault 
was, say, only 5 percent? Continuing developments would not be 
surprising in admiralty law over the merits of joint and several liability of 
ships for third party cargo damage or the elimination thereof. 

In another area involving contribution among joint tortfeasors, Reliable 
ought to settle questions previously raised but never answered in other 
Supreme Court opinions. In Halcyon Lines v. Haenn Ship Ceiling and 
Refitting Corp.,*’ a ship repair worker, injured on board Halcyon’s ship, 
sued the latter for damages alleging negligence and unseaworthiness. 
Since he was covered by the Longshoremen’s and Harbor Workers’ 
Compensation Act,®* he could not sue his employer, Haenn. The 
Supreme Court held that no contribution was allowable under the 
circumstances of the case. The Halcyon doctrine, denying contribution in 
admiralty non-collision cases, apparently will be applied only where the 
joint tortfeasor against whom contribution is sought is statutorily immu- 
nized from tort liability to the plaintiff, because, in 1974, in Cooper 
Stevedoring Company v. Kopke, Inc.,® the Court did affirm the Fifth 
Circuit’s decision granting the shipowner 50 percent contribution against 
the Houston stevedore, Cooper, whose negligent cargo stowage caused 
injury to a New Orleans longshoreman not in its employ. Not reached or 
decided in either of these cases was the question whether or not 
contribution, when otherwise allowable in such non-collision situations, 
must be based on an equal division of damages, or may be apportioned in 
accordance with the parties’ relative degree of fault. Reliable obviously 
ought to settle this question. 


IV. 


The proportional-fault rule will be a welcome relief for those situations 
where clearly definable degrees of fault exist. In such cases, the rule 
lends itself to practical application.® On the other hand, it must be 
emphasized that an equal-division rule will, in part, continue to play a 
traditional role. As the Court expressly stated, damages will be divided 
equally “when the parties are equally at fault or when it is not possible 





. 342 U.S. 282 (1952). ; 

. 44 Stat. 1424 (1927), 33 U.S.C. §§ 90/950 (1946). 

. 417 U.S. 106 (1974). 

. See, e.g., Mole & Wilson, supra note 42, at 350, where, with respect to the ability of 
judges to administer a proportional-fault rule, the comment is made that in cases of 
“distinctly different degrees of negligence, . . . it is not unduly difficult to determine 


in rough proportions of one-third or one-fourth how much more negligent one ship 
has been than the other.” 
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fairly to measure the comparative degree of their fault.”®! (Emphasis 
supplied). The latter consideration constituted part of the rationale under 
which the mutual-fault doctrine evolved and became a mainstay in 
An.erican admiralty law for so long. This aspect has not changed, for very 
many incidents involving collisions still will not be susceptible to findings 
of relative degrees of fault. It will be the task of the lower courts to 
develop standards by which relative degrees of fault in maritime accidents 
may be formulated. It is submitted, however, that frequently this will not 
be an easy task and, as a result, the divided-damages rule will, in effect, 
continue to be employed not only to achieve “rough justice,” but also to 
encourage strict adherence to navigational safety standards. 

The adoption of the proportional-fault rule should not be a hindrance to 
out-of-court settlements, and, in all probability, it will have a salutary 
effect on their promotion. As the Court noted in rejecting the speculative 
argument that difficulty in determining degrees of fault might impede 
settlement agreements, ® the divided-damages rule, in contradistinction, 
clearly gave a slightly negligent party an incentive not to settle, but to 
litigate, in hopes of being fully absolved of all fault under the “major- 
minor” fault rule.®* Such a party, if having sustained little or no damage, 
would also be less inclined to settle so as to postpone a potential payment 
of half the other party’s damages. Finally, it should be noted that, 
notwithstanding the absence of a comparative-fault rule, it has been the 
practice among members of the admiralty bar to often settle cases on the 
basis of proportional fault. 

In conclusion, it may be observed that United States v. Reliable 
Transfer Company, Inc., parallels and complements the Supreme Court’s 
decision in the Moragne case, supra. Like that decision, it rids certain 
aspects within admiralty law of an “increasingly unjustifiable anomaly” 
which over the years contributed to “litigation spawning confusion in an 
area ... easily susceptible of more workable solutions.”®* Adoption of 
the proportional-fault concept should clearly “‘supplant the present 
disarray” ®> caused by the rigid adherence to the equal-division rule and 
the concomitant frustrations resulting from its associated “escape doc- 
trines.” In Moragne, the Court indicated its intent to make maritime law 
more simple and uniform. There may still be some anachronisms within 
this body of law that could be eliminated or modified,® but the Court’s 
decision in this case is, indeed, an important step towards realization of 
the goal of simplicity and uniformity. 
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96. E.g., some of the policies underlying the Limitation of Liability Act, 9 Stat. 635 
(1851), 46 U.S.C. §§ 181-189 (1970). See GILMORE AND BLACK, supra note 32, at 821- 
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